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In the Orbit of the King 


Women, Power, and Authority at the French Court, 
1483-1563 


Susan Broomhall 


Abstract 

This essay provides both an assessment of the most recent historiography 
of women and power in early modern Europe and also explores possibilities 
for new analyses of power and authority through the lens of gender studies 
and broadening interpretations of politics and power in cultural, social and 
material forms. It situates the studies to follow in the collection in relation to a 
burgeoning scholarship on courts in early modern Europe and highlights the 
distinctions of the contemporary French experience that this volume reveals. 


Keywords: women, power, authority, emotions, cultural politics, male rule 


Towards the end of 1563, Catherine de Médicis (1519-1589) drafted a lengthy 
memoir intended for her son, Charles IX (1550-1574). The young man was 
about to assume rule of the French kingdom from his mother. Growing 
religious tensions across the court and country made it a challenging time to 
establish the authority of an inexperienced sovereign. Catherine’s advice to 
the young man looked back to the past, to the reigns of three predecessors, 
his father Henri II (1519-1559), his grandfather François I (1494-1547), and 
Louis XII (1462-1515). Catherine set out a code of courtly conduct that was 
social, spatial, and emotional, promising to assert Charles's royal authority 
by outlining to him ‘what I consider necessary to have you obeyed by all 
your realm, and [...] to see it in the state that it was in the past, during the 
reigns of the kings your father and grandfather’.’ Advising her son, Catherine 


1 ‘ceque j'estime aussi nécessaire pour vous faire obéir à tout vostre royaunme, et [...] le 
revoir en l'estat auquel il a esté par le passé, durent les règnes des Rois Messeigneurs vos père 


Broomhall, S. (ed.), Women and Power at the French Court, 1483-1563, Amsterdam University 
Press, 2018. 
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narrated a golden age of past male rulers in a highly emotive visualization 
of Charles as the latest in a long lineage of successful kings.? 

However, this age to which Catherine could look back fondly was also a 
time when contemporaries had firmly recognized the power and influence 
of leading women and their networks, in religious affairs, key literary and 
artistic endeavors, and over the governance of the kingdom. Antonio de 
Beatis, secretary of Cardinal Luigi d'Aragon, recorded from his observation 
of the court during 1517 that François I’s mother, Louise de Savoie (1476-1531), 
wielded ‘absolute power’ over the royal couple.’ During his visit to the king 
in Rouen, among the few he identified by name, de Beatis observed Louise 
and her sister, Philiberte, with Queen Claude, who he specifically noted was 
treated with ‘great respect and honor’ by the king. At Gaillon, he observed 
that a number of the senior men resided in surrounding villages, including 
his employer, the cardinal, ‘because he could not stay in the palace, even 
though there were numerous rooms, because of the quantity of lords and 
ladies who escorted Queen Claude and the queen mother’5 Salic law, and 
the assertion of agnatic primogeniture for the French throne, might have 
determined that ultimate authority to rule France lay with men, but this 
did not preclude women from visible influence and authority at the court.® 

Indeed, Catherine’s first years at the French court, and the memories of 
it that she imparted to her son Charles, had been in the orbit of these very 
women de Beatis observed at first hand.’ That they could work together, 
independently or in opposition, to achieve their objectives she knew well. 
Catherine had been among another, later, group of women that included 
Francois’s sister, Marguerite d'Angoulême (1492-1549), his daughter Margue- 
rite de Valois (1523-1574), his mistress Anne d’Heilly de Pisseleu (1508-1580), 
Duchess of Étampes, and Marguerite de Bourbon-Vendéme, Duchess of 


et grand-père’, La Ferriére-Percy, p. 91. There are competing views about the date of this text. 
However, Cosandey, 2016 (p. 61, n. 4) presents compelling evidence to place it just after the 
proclamation of the majority of Charles IX in 1563. 

2 Fora more detailed analysis of this text, see Broomhall, 2018b, pp. 87-104. 

3 ‘un pouvoir absolu’, Beatis, p. 137. 

4 ‘beaucoup de respect et d'honneur’, Beatis, p. 136. 

5 ‘parce qu'elle [Sa Seigneurie] ne pouvait pas rester dans le palais, bien que les chambres y 
fussent nombreuses, à cause de la quantité de seigneurs eet de dames qui faisaient escorte à la 
reine Claude et à la reine mère’, Beatis, p.145. 

6 A range of scholars has debated the precise political and cultural contexts in which Salic 
law came to be applied in the French context. See Hanley, 1997a; Hanley, 1997b; Hanley, 1997c; 
Cosandey, 2000, Chap. 1; Viennot; Conroy; Taylor. 

7 On Catherine’s development from duchess to dauphine during the reign of Francois I, see 
Broomhall, 20174. 


IN THE ORBIT OF THE KING 11 


Nevers (1516-1589), who in the late 1530s formed a tight-knit textual and emo- 
tional community of care and concern for the king at court.® In Catherine’s 
experience, even a king’s mistresses could be part of its orderly system of 
power. In the 1580s, she recalled that the courtly conduct of her husband’s 
acknowledged mistress Diane de Poitiers (1499-1566), ‘was, as with Madame 
d’Etampes, all honorable, but he [Henri] would have been very annoyed if I 
had retained close to me those who were so silly as to tear apart [the good 
order of the court]’.9 Here and elsewhere, Catherine remembered leading 
women as integral to a powerful courtly system that she sought to re-create 
with her son, strong, courteous, and cultivated, at its heart. In this schema, 
the court’s female members were vital participants in the establishment of 
a particular culturally sophisticated emotional community." 

Catherine’s reflections came as she looked back over her experiences at 
the French court into which she had been acculturated as a young woman, 
when older women had transferred to her systems of knowledge about 
court conduct and access to influence and authority as they claimed to 
have experienced them. In time, Catherine’s own courtly world would 
be immortalized in print, thanks to figures such as Pierre de Bourdeille, 
seigneur de Brantôme (c. 1540-1614).” But even her own writing pointed to 
fractures in the good order of the past that she envisaged for her son. Courtly 
order of the kind she strove for demanded continual efforts, especially in 
artistic representations, literary narratives, leisure pursuits, and political 
policies, to direct courtiers’ attention to her goals. These forms of power were 
coupled with an exceptional emotional control. This encompassed careful 
performances of feelings, for, as Catherine later confided, ‘If I made good 
cheer for Madame de Valentinois [Diane de Poitiers], it was the King that I 
was really entertaining [...] for never did a woman who loved her husband 
succeed in loving his whore’.’* Women’s emotional strategies also involved 
cultivating networks within and beyond the court, which became their own 
kind of power. Catherine’s varied ruminations highlight the complexities of 


8  Broomhall, 2017a. 

9 ‘De Madame de Valentinois, c’estét, comme Madame d’Estampes, en tout honneur; mais 
celes qui estoient si foles que d’en fayre voler les esclats, yl eust esté bien marry que je les eusse 
retenues auprès de moy’, Baguenault de Puchesse, p. 36. 

10 On Catherine’s concern for morale, see Zum Kolk, 2006; Zum Kolk, 2009a; Zum Kolk, 2009b; 
Mcllvenna; Broomhall, 2017b. 

11 Adams, 2016. 

12 25 April 1584. ‘cet je fèse bonne chère à madame de Valantynnois, c’estoyt le Roy, et encore 
je luy fésèt tousjours conestre que s’étoyt à mon très grent regret: car jeamés fame qui aymèt 
son mary n’éma sa puteyn’, Baguenault de Puchesse, p. 181. See further discussion in Broomhall, 
2018a. 
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women’s forms of power and authority at the French court that she knew, 
power that operated through careful emotional management, political and 
religious engagements, creative visual representations, and narratives voiced 
with the pen and in print. These forms of power may have been unstable, 
uncertain, and transient, just as they were for most men below the level 
of the monarch, but they were no less effective and real, and they made 
meaning and authority both for those within the court and those beyond 
it in geography, culture, and time. 


Women, Power, and Early Modern Court Communities 


This collection explores these ways that a range of women under the rule of 
a male sovereign interacted with power, principally from within the French 
court, in order to advance individual, familial, and factional agendas. They 
did so from a range of positions that extend from holding official courtly 
status as consorts and regents, to influential and persuasive roles such as 
mistresses, factional power players and authors. Recent scholarship has 
demonstrated the important political work conducted by women as ladies- 
in-waiting, members of household staff with significant responsibilities, as 
mediators and go-betweens, spies, communication nodes and networkers, 
and in circles of female involvement in factions around a monarch, in addi- 
tion to both queen consorts and regnants.” Likewise, at the French court, 
some women studied here worked from within the courtly household, as 
attendants residing at court, such as lady-in-waiting and insightful writer 
Anne de Graville (c. 1490—c. 1543). However, women’s activities, just as those 
of men, also extended beyond the courtly domain, as they advanced family 
and dynastic ambitions, publicized ideas and opinions in letters, scribal 
texts, and print publications, and conducted diplomatic work in a number 
of ways. Scholars have shown how women utilized forms of power operating 
through letters, artwork, clothing, embroidery, or through their participation 
in gift-giving, fostering, patronage, diplomatic roles, and via social and 
communication networks." This was also the case in relation to the French 
court. Moreover, the court was both highly visible, and to some extent and in 


13 Recent examples include Zum Kolk, 2009a; Zum Kolk, 2009b; Akkerman and Houben; 
Walker and Kerr. 

14 In addition to studies already cited, see also Frye and Robertson; Tarbin and Broomhall; 
Campbell, Larsen, and Eschrich; Campbell Orr, 2002a; Campbell Orr, 2004; Herbert; Palos and 
Sanchez; Daybell and Gordon, Watanabe-O’Kelly and Morton. 


IN THE ORBIT OF THE KING 13 


some modes permeable, to those who did not physically make contact with 
the king or reside in proximity to him. The published author Hélisenne de 
Crenne (c. 1510—c. 1560) interacted from beyond the court with high-status 
individuals at its heart by offering her work as a gift to the sovereign. As 
a whole, these women’s means to assert their authority were varied, but 
included involvement in high politics and religious movements, financial 
transactions, ritual and ceremonies, epistolary exchanges, creative composi- 
tion and translations, emotional self-management, development of networks 
of sociability, and sartorial, artistic, and architectural engagements as forms 
of power. Some of those considered here were perceived by contemporaries 
and historians to have successfully advanced the agendas that they chose 
to pursue. Recognition of their achievements has sometimes been voiced, 
however, as fears, concerns, and criticism. Other women discussed here 
have received little attention as political protagonists of the early sixteenth 
century. In this collection, we review the opportunities and actions of diverse 
women interacting with the court in different circumstances and consider 
their possibilities for asserting and wielding power. 

These women operated with those who were at the apex of authority, in 
particular the male monarch who was the symbolic center of rule and the 
court personnel who supported him in that role. Some were queens consort 
and regents, two official positions for women that have received important 
attention from scholars in recent years. Not only have the individual women 
who occupied these roles gained more recognition as significant political 
actors in their own right, but so too has the complexity of their roles as 
agents of cultural transfer from natal dynasties to new courts, or as nodes 
for ongoing cultural exchange, as Helen Watanabe-O’Kelly has recently 
argued.” Yet individual women did not occupy only these roles but could 
transition through these and other positions and identities during their 
time at a court. Catherine de Médicis, for example, arrived at the French 
court as a young duchess, assumed the title of dauphine after the death of 
her husband's elder brother, became a mother, was queen consort to Henri 
II, acted as his regent, was widowed, and performed on further occasions as 
governor of the kingdom and close adviser for her sons as the queen mother. 
Other women of interest here did not participate in courtly life through 
official positions, although their influence on the king and courtly culture 
was widely acknowledged by contemporaries. This includes particular 
mistresses such as Anne de Pisseleu and Diane de Poitiers, who were able to 
translate emotional intimacy with the monarch into more sustained forms 


15 Watanabe-O'Kelly, pp. 231-49. 
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of influence and authority. These women were not isolated individuals, but 
were firmly integrated into court life, interacting with women and men 
in official positions in the court hierarchy. Similarly, those women like 
Graville and Crenne who wrote manuscript and printed works from or in 
communication with courtiers were also important in shaping court life 
through their writings, although only some held official appointments at 
the court. 

To capture these complex social, cultural, political, religious, and emo- 
tional interactions, the focus of this collection is on women’s varied forms 
of power, their scope for achievement and its outcomes at the French court, 
understood here as a complex conceptual community, which was movable in 
physical space and which had its own particular traditions and conventions. 
It involved elites and service personnel in close proximity with the royal 
family through official appointments as well as emotional engagements that 
created opportunities for physical intimacy with rulers and others. The 
court could convey stability and a coherent set of interests at one level, yet 
also encompassed many competing interests that continually changed with 
altered social circumstances and political manoeuvers. It also disseminated 
its culture and ideologies to a wider populace both physically on progress 
and in ceremonial entries, and in visual and textual terms depicting the 
court in media programs that were, in some cases, of the court’s making 
and in others, beyond its control." The power of the French court and 
its leading women and men, then, reached far beyond its physical form, 
gaining influence and producing consequences well beyond the borders 
of the kingdom. 


The Court as Disseminator of Female Forms of Power 


These essays focus on the French court in an influential period that was 
book-ended by two female regencies: commencing in 1483 with that of Anne 
de France (1461-1522) for her young brother, Charles VIII (1470-1498), and 
concluding with that of Catherine de Médicis for another Charles, her son 
Charles IX (1550-1574), in 1563. The end date of this collection is not intended 
to suggest necessarily a change in the nature of women’s forms of power 
or their authority at the French court under the reign of Charles IX and 


16 See Zum Kolk, 2009a; Zum Kolk, 2009b; Akkerman and Houben. 
17 For conceptualizations of the early modern court and its culture, see Adamson; Campbell 
Orr, 2002b, pp. 24-32; Cosandey, 2016, pp. 16-18. 
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beyond, although our period of interest does offer a certain coherence of 
courtly orientation around French engagement in the Italian Wars, before 
the period of the civil and religious wars of the second half of the sixteenth 
century. Furthermore, the French court of this period formed an influential 
model of how women could draw upon a number of forms of power in order 
to access authority, and its practices and its assumptions about women’s 
significance as interlocutors at court were passed down and across Europe 
over time. 

Limited by the interpretation of Salic law from rule as reigning monarchs, 
women were nonetheless appointed as regents by monarchs and their senior 
male councillors, on multiple occasions during this eighty-year period, as 
the wives, daughters, and mothers of kings. It was moreover a topic on which 
women confidently expressed their own ideas and disseminated those 
of other female authors. It was not the first time that women had been 
regents and held positions of central influence in France and, as the essays 
here show, literature including that by Christine de Pizan (1364-1430) which 
narrated particular predecessors such as Blanche of Castile (1188-1252) and 
Isabeau of Bavaria (1371-1435) was a vital part of building a repertoire of 
strategies of authority that women in this era could employ, and that they 
disseminated as practices of power to others thereafter.'9 

However, it was not merely their significance as regents that determines 
our work’s focus on this time period but also women’s activities as diplomats, 
authors, educators, patrons, and as political and religious factional leaders. 
In these years, the French court was a noted center of culture, representative 
of the kingdom’s international prestige and ambitions, in which a range 
of leading women, in positions of power around the monarch that were 
both formally recognized and informally understood, enjoyed significant 
influence and authority. During the 22 years that she was twice queen at 
the French court, Anne de Bretagne (1477-1514), as the heir to the then 
independent Duchy of Brittany, consort to two monarchs, Charles VIII and 
Louis XII, continued the court’s status as a famed school for educating elite 
young women that Anne de France had fostered. Nowhere was this more 
visibly rendered than at the Ladies’ Peace (1529), secured by two trainees 
of Anne de France, Margaret of Austria (1480-1530) and Louise de Savoie 
negotiating on behalf of Habsburg Emperor Charles V (1500-1558) and 
Francois I respectively. 


18 Adams, 2015. 
19 Adams and Rechtschaffen; Adams, 2009. 
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The French court became renowned for a kind of female civilizing influ- 
ence, and a courtly discourse and activities that assumed the participation of 
women. Several of the most influential works of Christine de Pizan, including 
the City of Ladies and Othea, were held in the library of Anne de France, 
and other women at the court also both possessed and commissioned print 
and manuscript editions of other works about women in power.”° Anne de 
Graville, lady-in-waiting to Queen Claude de France (1499-1524), demanded 
greater consideration of women’s voices and her scribally circulated works 
foregrounded courtly women as active interlocutors with their own opinions 
rather than simply as muses of men. In addition to manuscripts, a number 
of works by Pizan were printed as incunabula in France (albeit not always 
with reference to her name or sex). Moreover, women at the court began 
to feature in print publications during this period, spreading female courtly 
visibility and audibility far and wide. In the first half of the sixteenth century, 
many of the living women whose works were printed were connected to 
the court, and the impact of their conspicuousness in print is powerfully 
suggested by the large increase of the number of female authors in print in 
the second half of the century.” 

The French court was at this period the training ground for a number of 
aristocratic women who went on to shape political life across Europe. That 
women played a key role in international relations and diplomacy is now well 
understood, especially as consorts, and the manner in which they transferred 
ideas and cultural trends through transnational ties has been studied in 
considerable depth. Adam Morton adopts the term ‘cultural encounters’ 
to capture the rich and dynamic array of exchanges and entanglements 
that royal marriages, and queens consort in particular, enabled between 
different territories.*3 But women at the French court did not only play such 
roles as cultural agents when they moved beyond it as brides, but also, for 
example, as educators of a wider circle of aristocratic women and through 
their writings. Moreover, the cultural practices that they took with them 
included significant ideas about the important role of women in courtly life 
and their sustained involvement in its artistic, literary, religious, and political 
activities. Margaret of Austria was raised at the French court, under the 
watchful eye of Anne de France, in expectation that she would become bride 
to Anne’s brother, Charles VIII, a marriage that did not eventuate. English 


20 Schutz, p. 74. See generally, Tolley; Broomhall, 2007. 

21 Brown. 

22 See Broomhall, 2002a. 

23 Morton; see also Hufton, p. 5; Campbell Orr, 2004; Sluga and James; Cruz and Stampino. 
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interactions increased with Mary Tudor Brandon (1496-1533) who became 
queen consort to Louis XII. These included, perhaps most famously, Anne 
Boleyn (c.1501-1536). From a distance, her daughter Elizabeth I (1533-1603) 
imbibed the formidable voice and spiritual ideas of Marguerite d'Angoulême 
through her translation of the Miroir de l'âme pécheresse (first published 
in Alençon in 1531), which the young princess offered to her stepmother 
Catherine Parr (1512-1548) as a New Year's gift, embroidered with the queen's 
initials, in 1545, and which was then printed multiple times.*4 The influence 
of the reform-minded Marguerite d'Angoulême on other elite women in 
Protestant England was publicly disseminated with the funerary poems 
by the Seymour sisters, Anne, Margaret, and Jane, who composed over a 
hundred Latin distichs at the queen’s death, which were published in France 
first in Latin in 1550 and then subsequently in a French edition.?5 

Moreover, Marie de Guise (1515-1560), who had resided at the French 
court in her teens alongside Madeleine de Valois (1520-1537), the daughter 
of Francois I and Claude de France, later served as regent in Scotland for her 
young daughter, Mary Queen of Scots (1542-1587). The latter was educated 
under the watchful eye of Catherine de Médicis and Diane de Poitiers at 
the French court. The royal daughter with whom Mary shared her room, 
Elisabeth de Valois (1545-1568), would later take her French courtly train- 
ing to the Spanish court, as bride of Philip II of Spain (1527-1598). There, 
Catherine de Médicis continued to engage her daughter, husband and their 
two daughters, in ongoing emotional and cultural ties with the French 
court, and to Valois dynastic interests, through correspondence.”° Renée 
de France (1510-1575), daughter of Anne de Bretagne and sister of another 
French queen, Claude, went to Ferrara as bride to Ercole II d’Este (1508-1559), 
from where she continued to promulgate her Protestant beliefs through 
lavish artistic and textual commissions. Marguerite de Valois, named for 
her aunt Marguerite d'Angoulême, and sister-in-law of Catherine de Médicis, 
took the extensive learning for which she was praised by contemporaries to 
Savoy, where she became duchess as wife of Emmanuel Philibert of Savoy 
(1528-1580). 

These patterns of cultural transfer to other elite environments of female 
religious creative, literary, religious, and political engagement as forms of 
power and authority at the French court continued after the period studied 


24 Navarre, 1548. See also Prescott; Snyder. 

25 Seymour, 1550; Seymour, 1551. Published in English in Hosington; see also Stevenson and 
Davidson. 

26 Broomhall, 2002b; Broomhall, 2015c; Broomhall, 2015b. 
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here. Another Elisabeth, Elisabeth de Bourbon (1602-1644), became a further 
Spanish consort, as wife of Philip IV (1605-1665), in the early seventeenth 
century, while her sister, Christine Marie (1606-1663), married Victor Ama- 
deus I of Savoy (1587-1637). Both women would later act as regents, Elisabeth 
while her husband was occupied with the revolt in Catalonia and Christine 
Marie for eleven years on behalf of two of her sons.”” Their youngest sister 
also married out from the French court and was seen by contemporary 
commentators to have brought many of its courtly cultural forms, as well 
as fervent faith practices, with her, as Queen Henrietta Maria (1609-1669), 
consort to Charles I of England, Scotland, and Ireland (1600-16 49).”° 

At the same time, the French court was itself enriched by female influ- 
ences brought from elsewhere. In the period of the Italian Wars, foreign 
brides came to the French court as part of diplomatic solutions to military 
interventions. As such, they were as much ‘figures of suture’ as the ambas- 
sadors that Timothy Hampton has described in these terms; their royal 
marriages bringing together respective sides after times of war as acts of 
healing.” Burgundian and Habsburg courtly practices shaped both Louise 
de Savoie and Eleanor of Austria (1498-1558), mother and second wife of 
Francois I respectively, who were trained at the court of Margaret of Austria. 
Catherine de Médicis, consort of Henri II, brought cultural influences from 
the Florentine and Roman environments in which she had been raised, 
adding to the many Italian artistic and cultural innovations transferred 
with French involvement in the Italian Wars. As regent, in 1526, Louise de 
Savoie oversaw the first steps towards a French alliance with the Ottomans, 
which endured through much of the century and generated a profound 
appreciation among female leaders of the French court for exotic material, 
cultural artefacts and even individuals. Two young women from the Ottoman 
Empire were raised in the households of Catherine de Médicis and her 
sister-in-law, Marguerite de Valois. 

In the seventeenth century, new female regents in France, Marie de 
Médicis and Anne of Austria, would look back to the experience of courtly 
women during this period, as well as those they knew from their home 
environments, in order to formulate their own, often similar, forms of 
power to be applied in new social and political contexts. Jean-François 
Dubost argues that Marie looked for inspiration to her forebear Catherine de 


27 On Elisabeth, see studies by Olivan Santaliestra, 2013a; Olivän Santaliestra, 2013b; Olivan 
Santaliestra, 2014. The activities of Christine Marie are discussed in Oresko. 

28 Griffey, 2008; and Griffey, 2015. See Bell on the influence of Marie de’ Medici on her daughter. 
29 Hampton, p. 9. 
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Médicis through cultural leadership at court and artistic and architectural 
patronage that could translate into political actions and authority both as 
regent and then as mother of a king#° Marie faced challenging circum- 
stances in a different political context and the strengthening ideology of 
absolutism. Nonetheless, models of women with power and authority such 
as Catherine de Médicis and Louise de Savoie who were regents in times 
of a king’s military engagements would assist her to act in a similar role." 
Marie’s dominating role through the reign of her son mirrored much that 
was familiar to the actions of Catherine, and as dowagers heavily involved 
in the arts, Catherine, Marie, and, in her turn, Anne, seem to have formed 
models for later powerful women in similar positions, such as Hedwig 
Eleonora in Sweden.” Through the movement of women, and the exposure of 
their voices and visual representations, female forms of power and access to 
authority that were practiced at the French court in this period were spread 
far and wide, where they could be adopted and adapted by other women. 


Gender, Politics, and Power 


The French court was a significant contributor to wider European courtly 
culture of its time and generative of new ideas and examples of women’s 
powers and authority. Therefore, it is important to bring analysis of the 
French court more fully into the current literature. This volume brings 
together scholars from both Anglophone and Francophone traditions of 
scholarship on elite women in early modern France, making the most recent 
research available in an English-language collection. Individual women 
have been treated with these questions in mind only in a more dispersed 
manner to date, in collections with generally broad chronological scope.33 
The questions and focus that drive this investigation sit squarely within 
a burgeoning multidisciplinary scholarship that has been produced with 
consideration of the relationships between gender, the political, power, 
and authority over the past few years. For the early modern period, there 
has been concerted attention to such a lens applied to a range of dynasties 


30 Inthe context of the relationship of their regencies with Parlement and the Estates General, 
see Hanley, 1983, Chaps. 10-12, pp. 231-306; Dubost, 2009a; and the discussion of Marie in the 
third section of Cosandey, 2000: ‘Souveraineté et dignité’. 

31 Dubost, 2009b, p. 45. 

32 Neville and Skogh, p.10. 

33 See, for example, Viennot; Schaub and Poutrin; Santinelli-Foltz and Nayt-Dubois. 
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and courts.34 We explore what forms of power were available to women 
interacting with the French court in this period. What was the scope for 
achievement ofthese forms? What domains of activity — financial, political, 
religious, or otherwise — did they involve? And what were women’s successes 
in achieving these goals? What did agency, ‘success’ or the achievement of 
authority look like, to contemporaries and to twenty-first century scholars? 

This collection explores power available to women at the French court, 
considering its many forms, women’s capacity to act through them, their 
ability to realize goals, and to manoeuver to their advantage (through their 
own actions by asserting themselves over others) in a range of domains. 
Understanding power in this way is complex, as it conceptualizes it in 
flexible and dynamic (as well as context-specific) terms. The evidence 
here points to the analytical value of power theorizations that consider 
relational and dynamic concepts of power as it has been expressed in the 
works of Michel Foucault and Anthony Giddens.%5 Additionally, feminist 
interventions such as those of Iris Marion Young, Nancy Hartsock, and Mary 
Caputi fruitfully propose notions of empowerment and models of power that 
are more transformative than dominating; that is, providing agency and 
the ‘power-to, and collaborative power forms that consider ‘power-with’3° 
Moreover, comprehending how forms of power foster the possibility of 
authority creates further entanglement since power and authority can be 
mutually reinforcing and enabling. Some forms of power provide authority, 
while authoritative status appears to legitimize access to yet other kinds of 
power. But there were also systemic structures of power in operation, which 
made forms of power more than practices for women to employ according to 
their individual circumstances. The prevailing social and cultural structure 
of the period also governed women’s (and men’s) possibilities to act, assert, 
persuade, or dominate. The specifics of the courtly system also imposed a 
further set of rules and regulations that could on the one hand reinforce 
the wider social structure and, on the other, subvert it. For example, the 
ways in which emotional connections could provide some women with a 
conduit to agency, as a mistress to a king, was one such subversion of wider 


34 Levin and Bucholz; Calvi and Chabot; Broomhall and Van Gent, 2011a; Cruz and Stampino; 
Sluga and James; Broomhall and Van Gent, 2016; Daybell and Norrhem, 2016b. The works published 
in the series ‘Queenship and Power’ edited by Charles Beem and Carole Levin by Palgrave/ 
Springer likewise participate in this scholarship. 

35 Dreyfus and Rabinow, including Foucault’s ‘Afterword: The Subject and Power, pp. 208-28; 
Giddens. 

36 See Hartsock; Hirschmann and Di Stefano; Young; Wartenberg; Caputi; Allen. 


IN THE ORBIT OF THE KING 21 


social expectations that was nonetheless tolerated at the court under many 
a sovereign. 

Often drawing upon theories and concepts developed in sociological and 
anthropological literature, scholars now look beyond ‘high politics’ in order 
to embrace a wide range of acts and agency by both women and subordinate 
men in environments of power. In relation to such ideas, gender scholars 
of the early modern period have increasingly questioned the viability of 
distinctions such as ‘private’ and ‘public’ in terms of considering the political 
work of women and men, especially in courtly environments. Scholars’ 
conceptualizations of arenas of official, formal, and informal political 
activities render these complex, sometimes overlapping forms and their 
utility for analysis ambiguous. James Daybell and Svante Norrhem have 
recently considered the inflection of gender in ‘political culture’, a broad- 
ranging term that encompasses ‘modus operandi, spaces and institutions, 
underlying structures and ideas, practices and protocols’37 As Merry Wiesner 
Hanks observes, this term importantly breaks down any conceptual divide 
between the political and the cultural.3* In the wider literature on early 
modern diplomacy, the cultural aspects of political work are also being 
given renewed attention under the term ‘soft power’3 Yet there is perhaps 
a risk that the terminology of hard/soft power, just as formal/informal and 
high/other politics or public/private, continues to perpetuate gender and 
other divisions that were not understood in these terms by contemporaries. 
Given our interest in pursuing a broad conceptualization of women’s forms 
of power, this collection is multidisciplinary in its perspectives, including 
studies by historians, art and literary scholars who shed light on the agency 
and authority of courtly women through examination of different kinds 
of activities and actions, political, religious, creative, literary, social, and 
emotional. 

Great inroads in breaking down historiographical divisions have been 
made in the area of cultural patronage, including for women at court, now 
the subject of a large body of scholarship. As Erin Griffey argues in her 
recent study of the French-born Henrietta Maria, ‘display permeated every 
aspect of the early modern court’; indeed, she argues, it was ‘the materi- 
alization of authority’. Women at the French court made extensive use of 
creative commissions in complex representations of their authority. Aubrée 


37 Daybell and Norrhem, 2016b. 

38 Wiesner-Hanks, p. 217. 

39 See, for example, Rivère de Carles. 
40 Griffey, 2015, p. 1. 
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David-Chapy argues here that Anne de France as regent for Charles VIII and 
Louise de Savoie for her son, Francois I, established access to high political 
decision-making not only through official recognition but also through 
close attention to the symbolic. Significantly, Christine de Pizan emerges 
as an important inspiration and guide for the models of female virtues that 
were foregrounded by these princesses. Erin A. Sadlack emphasizes that the 
cultural training of the French queen, Mary Tudor Brandon, during her brief 
marriage to Louis XII, primed her for such a role as an ‘ambassador-queen’. 
Her analysis traces the formidable influence once again of Christine de Pizan 
through the libraries of Mary’s female mentors and tapestry commissions. 
Laure Fagnart and Mary Beth Winn examine Louise de Savoie’s commission 
of many texts and images to define her ambiguous status as mother of a king 
and as a regent. Fagnart and Winn identify the historical exemplars, biblical 
heroines, and astrological signs that Louise, neither the daughter of a king 
nor a consort, combined in pursuit of a compelling narrative of authority. 

Lisa Mansfield argues that Eleanor of Austria was likewise adept at 
employing cultural politics that could assert an identity during her challeng- 
ing time at the French court, using portraits in particular to locate herself 
politically and culturally within Habsburg dynastic networks. Discussions 
of Eleanor's actions as French queen have been limited by assumptions both 
contemporary and historical that Eleanor was overshadowed at court by 
Francois’s mother, sister, and mistress, Anne de Pisseleu. Yet, Mansfield 
contends, during Eleanor’s marriage to Francois, itself an outcome of the 
Ladies’ Peace (1529) engineered by two powerful women, Margaret of 
Austria and Louise de Savoie, the queen adopted and adapted Margaret’s 
strategic use of portraiture as political communication. Both of Francois I’s 
wives, Claude and Eleanor, have been marginalized in historiography by 
the dominating presence of their husband, his mother, Louise de Savoie, 
and his sister, Marguerite d'Angoulême, who became Queen of Navarre in 
1526. Yet Kathleen Wilson-Chevalier re-reads the symbolic power accrued 
in royal entries (as well as ambassadorial attention to Claude in gifts and 
interviews) as evidence that the queen consort was well understood in her 
lifetime as a key courtly figure. 

Women’s production of creative expressions was clearly a major and 
continuing form of power that sought to assert authority in the courtly 
realm. Cynthia J. Brown studies courtly women’s attention to commissioning 
texts and illustrations, composition of new works, and print publication, 
including a primer given from one queen, Anne de Bretagne, to her daughter, 
another queen, Claude de France; a prayer book produced by Claude for her 
sister Renée de France; a comportment manual written by the regent Anne 
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de France for her daughter Suzanne de Bourbon (1491-1521) that Suzanne 
organized to have printed; a prayer book given as a gift by Louise de Savoie 
to her daughter Marguerite d'Angoulême; and Marguerite’s work of short 
stories, the Heptaméron, which her daughter, Jeanne d’Albret (1528-1572), 
was instrumental in having published in a manner befitting her mother’s 
authorial legacy. By contrast, Pollie Bromilow studies how the material, 
visual, and paratextual apparatus of Hélisenne de Crenne’s printed publica- 
tions sought to establish a provincial woman’s power to write and be read 
by female and male readers, even at the court, at a time when, as Brown’s 
essay explores, such roles were more typically undertaken by elite women 
such as Suzanne de Bourbon and Jeanne d'Albret in service of the publication 
of their influential mothers’ works. 

As these examples suggest, a further form of power for these women was 
the dissemination of their own voices and ideas in manuscripts, letters, 
and printed editions. Wilson-Chevalier demonstrates how Queen Claude 
cultivated a flourishing literary culture that maintained the intervention of 
intelligent social interlocutors such as Anne de Graville, who dedicated her 
works to the queen. In her analysis of the writings of Anne de Graville, author 
and lady-in-waiting to Queen Claude, Mawy Bouchard examines a woman's 
conceptualization of social forms of power through language, speech, and 
gossip. As Bouchard argues, Graville provides a unique female perspective 
to contemporary debates about courtly modes of social interaction and 
women’s capacity to think, talk, and decide. She pointedly emphasized the 
risks to women of courtly speech and conceptualized slander as a kind of 
rhetorical assault, but also proposed the possibilities of eloquence as a form 
of resistance for women. While Graville’s scribally circulated works were 
dedicated to the queen, another female author sought courtly patronage 
by dedicating her works to the king, François. Pollie Bromilow’s study of 
Hélisenne de Crenne argues that her works held particular pedagogical 
value that could empower female readers and enable their participation in 
the culture of the book, actions that Bromilow argues were deeply political. 
Jonathan A. Reid extends this exploration into women’s creative responses 
with specific consideration of Marguerite d’Angouléme’s activities both at 
the court and beyond it. Marguerite modeled herself on female forebears: 
literary, such as the ever-present Pizan; spiritual (including Marguerite 
Porete (c. 1248/50—1310)); and political — and became, in turn, an exemplar 
for women after her. Thus, Marguerite acted as a key connection between 
many of the influential women studied by this volume, such as Anne de 
Bretagne, Louise de Savoie, Anne de Graville, Anne de Pisseleu, Catherine 
de Médicis among them, as well as others beyond the French court, such 
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as the Roman poet Vittoria Colonna (1490-1547) and Genevan religious 
reformer Marie Dentière (1495-1561). 

A number of essays here also consider affective forms of power, in 
analyses of emotional self-management and the development of networks 
of sociability. Psychic power, they find, asserted over selves and others 
created significant consequences. Tracy Adams embeds her investiga- 
tion of Anne de France within the current literature on elite networks 
and gift-giving as acts of reciprocal obligations, but extends the analysis 
by considering how emotions created a particular practice of gift-giving 
gendered feminine. She argues that Anne’s gift-giving practice to other elite 
women constructed and cultivated distinct female emotional communities, 
networks of sociability, and gendered affects that did particular kinds of 
collaborative political work for (or, indeed, that constructed) Anne’s exercise 
of power. Brown’s analysis highlights the possibilities of female creativity 
and spiritual expression conveyed in texts and images transferred in a 
female lineage, of mother-daughter and sisterly relationships of feeling and 
acculturation sustained through lavishly illustrated manuscripts and printed 
texts. Mansfield demonstrates how Eleanor of Austria crafted a physical 
and sartorial connection in her portraits to a proud Habsburg heritage that 
resisted courtly hostilities and protected her psychologically by embedding 
her within a community of care. Sadlack argues that the correspondence 
of Mary Tudor Brandon attempted to establish alliances and influence at 
the French court that could be of value to her elder brother, Henry VIII 
(1491-1547). Diane de Poitiers’s interactions, also through correspondence, 
as an authoritative protagonist both during and after the lifetime of Henri 
II, suggest a considered use of particular emotional expressions that were 
tailored to her recipients and topics of discussion. Such rhetoric and practice 
were vital to Diane, who, like Anne de Pisseleu beforehand, had a precarious 
status of authority founded upon emotional and sexual transactions that 
were unofficial and subject to a monarch’s changing feelings and fortunes. 
Denis Crouzet’s analysis of Catherine de Médicis’s discursive activities 
as queen consort likewise emphasizes the important role of emotional 
articulation in developing a flexible political position from which she could 
advance the prerogatives of the Valois dynasty. As Crouzet argues, Catherine 
visualized her role as one of benevolence and harmony, and voiced in her 
letters her desire to act with gentleness and charity, as well as her capacity 
for fortitude. 

Engagement with the dynamic religious politics of the French court was 
yet another form of power for women. The French court fostered generations 
of women deeply engaged in promoting religious values and movements. 
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At the turn of the century, Jeanne de France (1464-1505), divorced wife of 
Louis XII, founded a new monastic order, the Annonciades, that gathered 
together young ladies and spawned seven sister convents within 30 years. 
Visible representations of religious devotion were a long-held avenue for elite 
female agency and one that many courtly women of this era maintained 
through financial contributions and in artistic and literary forms. Brown’s 
cross-generational analysis vividly demonstrates female networks of cultural 
power in which women were influential spiritual interlocutors. By the 
early sixteenth century, the influence of Protestant views sparked new 
religious divisions that infiltrated the courtly sphere. Accordingly, elite 
women’s religious engagement began to take on new forms that included 
visible critique of institutional practices. Some women were closely tied to 
the religious reform movements within the Church. As Wilson-Chevalier 
argues in her study of Claude’s spaces of agency, the queen attracted a 
coterie around her that was a counterpoint for those opposed in religious 
and political terms to the positions of her husband and mother-in-law. 
Furthermore, evidence emerges in both her choice of confessor and the 
works dedicated to her that Claude followed the spiritual path of her parents 
in favor of religious reform. 

This reforming position would be advanced in different directions by 
other women in Claude’s immediate environment, as evangelical support 
by Marguerite d'Angoulême, sustained tolerance by Marguerite de Valois, 
or espousing Protestantism as was the case for Anne Boleyn and Renée 
de France. Reid examines the letters and literary output of Marguerite 
d'Angoulême as well as court records to assess the challenges faced by a 
female courtier, albeit sister to a king and a queen in her own right, to assert 
and advance political and religious agendas of her choosing. He argues that 
Marguerite imaginatively exploited resources and pathways open to her, 
through courtly activities and writings that were circulated scribally and 
in print. If Claude de France, Marguerite d'Angoulême, and even Catherine 
de Médicis were all associated with evangelism during this period, other 
women became vital protagonists in the advancement of Protestant politics 
in France and beyond, such as Renée de France and Anne de Pisseleu who 
converted to the reformed faith. These leading women, perhaps especially 


41 See Drèze, 1991; and Broomhall, 2008, pp. 10-15, 49-58. 

42 The development of religious culture through the activities and patronage of princesses 
is an important aspect, and has been discussed elsewhere. Zum Kolk, 2016; Wilson-Chevalier. 
Wilson-Chevalier outlines the important early role of Claude de France in these reforming 
movements before the better-known involvement of Marguerite d'Angoulême. 
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two mistresses whose faith affiliations were diametrically opposed, played 
determining roles through their networks in the development of factional 
divisions at court. Diane de Poitiers (1499-1566), for example, advanced 
the cause of a hardline Catholic network, especially supporting the Guise 
dynasty to whom she was connected through her daughter’s marriage. 
These factions remained powerful blocs that deeply affected the stability 
of the kingdom through the second half of the sixteenth century, long after 
both Pisseleu and Poitiers had left the court. 

As can be seen, authors here focus on forms of power, artistic, cultural, 
creative, literary, emotional, religious, and political interventions, which 
encompassed and achieved not just formal political acts, but more broadly 
asserted the interests of women or others of their choosing, even to represent 
themselves or their sex in a beneficial way. These forms of power are difficult 
to separate neatly from each other; many worked hand in hand, or one 
form enabled another. Separately and collectively, they gave these women 
authority and influence. This suggests a nuance to the conclusion of a 
recent study edited by Eva Pibiri and Fanny Abbott in which they argue 
that power itself was masculine.# The essays here suggest that women had 
access to a range of forms of power, from involvement in political decisions, 
advancement of religious beliefs to commission of creative works, writing 
narratives of their own, and management of their own emotions and those 
of others as a potent force for action. These forms of power provided the 
possibilities for authority, largely understood by contemporaries to be a male 
preserve. Power and authority were, however, interconnected and often 
mutually enabling, complicating any overly sharp distinction in terms of 
the gendered nature of these concepts and their practice. 


Authority at the French Court 


Realms of power informed and reinforced patterns of conduct across key 
organizational structures, making a study of women’s actions at the French 
court, and the ideologies that surrounded them, pertinent to other contexts, 
such as print publication, religious institutions, and legal discourses. Read 
together, these essays reveal the complexities of elite women’s agency at the 


43 See Pibiri and Abbott, pp. vii-xiv. ‘Le pouvoir était masculin, tout comme l'accès au sacré; y 
pretendre en tant que femme revenait a contrevenir a la norme. Seuls le caractére exceptionnel 
et le respect de critéres temporels et constitutifs definés par des hommes permettaient de ne 
pas envisager une incursion féminine, dans ces domaines, comme une transgression’. 


IN THE ORBIT OF THE KING 27 


French court during this period. The majority of essays focus on individuals 
who were clearly symbolically at the apex ofthe courtly hierarchy and others 
who, through a variety of means and circumstances, enjoyed influence 
and were able to assert at least some oftheir own agendas or those oftheir 
families and favorites. Nonetheless, each ofthe studies also emphasizes the 
active cultural work in visual, textual, and material forms and the social and 
emotional labor that these women were engaged in to justify, shore up, or 
advance their capacity for influence at the court. Legitimacy to act in many 
courtly contexts was precarious and limited. This points to a fundamental 
difference between the relationship of women and authority, and that of 
men and authority. Whether as consorts, regents, mothers of kings, or as 
women employing forms of power in the female voice in manuscript and 
print, women had to insist upon their right to speak, act, and determine, 
because it was not assumed.*4 Men too were actively building up their 
authority and insisted upon their status as men of influence, but women 
by contrast were repeatedly asserting their fundamental right to wield 
these forms of power at the same time as they were attempting to employ 
and preserve them. Royal rule was certainly male in France; indeed, male 
rule was often argued by male contemporaries to be natural and divine. 
Authority too, the assertion of one self over another, was a practice that 
was deeply informed by cultural and social rules and gender ideologies. 
However, it was also a negotiated and dynamic practice that enabled some 
women in the right contexts to assert themselves over others.*° They looked 
to authoritative women from the kingdom’s past, their dynastic heritage, 
ancient mythology, biblical narratives, and literature, and their identities 
as mothers, as evidence that their authority in various matters at court was 
viable and legitimate. Moreover, they created for themselves communities 
of shared beliefs and feelings, often among women, although not exclusively 
so, that reinforced their ideas. In some cases, these provided intellectual 
and spiritual support for evangelical views the status of which was at best 
ambiguous at the court in this period. However, other modes of community 
creation suggest insecurities and a need for emotional bonding or buffering 
that extended beyond practical gains. 


44 See also for a slightly later period, Hanley, 2006. 

45 See Cosandey, 2000; Viennot, 2006, Hanley, 1997a; Hanley, 1997b; Hanley, 1997c; Taylor; 
Conroy. 

46 For discussions of early modern authority specifically in the context of gender, see Broomhall 
and Van Gent, 2011b; Broomhall, 2015a. 
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These essays suggest that there are few limits to the kinds of sources that 
can be drawn into such analyses if approached with questions about women’s 
power and authority to interpret them with. Authors here consider their 
varied source material through lenses shaped by literary, anthropological, 
history of emotion, cultural history, and performativity scholarship. As such, 
the essays to follow adopt more precise terminology for forms of power that 
reflects the specific nature of access and scope of authority available to the 
individuals they study. These terms include governance, control, dominance, 
creation, drive, status, affluence, influence, persuasion, and dynamism. They 
consider the agency of their subjects in terms of capacity and capability to 
act towards their goals, as well as the duration of such agency, particularly 
in changing life circumstances. Such a focus necessarily recognizes how 
women’s choices, actions and experiences were shaped by the power of 
others to limit actions and impose the will of another. Nonetheless, their 
studies reveal that, in this light, women could assert authority from often 
unexpected positions, sometimes marginalized positions, as well as through 
more visible and formally recognized roles. 

The first group of essays in the volume examines how forms of women’s 
power were conceptualized and practiced by two particular women at 
the French court. Just as the chronology of the collection is framed by 
female regencies, the volume begins with Aubrée David-Chapy’s study 
of two game-changing regencies exercised in the period: those of Anne 
de France for Charles VIII and Louise de Savoie for her son, Francois I. 
David-Chapy explores their distinct strategies in very different political 
and courtly contexts but also their shared approaches to legitimacy as 
women in, and of, power. The legacy of their highly visible authority at the 
apex of the court and kingdom would inform the possibilities for action 
of many elite women in the courtly realm during this period and beyond, 
as the studies to follow demonstrate. Regency is a key role in which these 
individuals wielded influence but it was by no means the only status that 
provided such opportunities. The following essay, by Tracy Adams, likewise 
examines Anne de France, but in relation to a precise form of her power as 
an important mediator between elite cohorts at the French court through 
her gift-giving practices. Focusing upon the visualization of the identity of 
Louise de Savoie as mother and widow, Laure Fagnart and Mary Beth Winn 
then examine how Louise’s representational achievements sustained her 
enduring influence as a dominant force in the kingdom as Francois’s political 
companion, interlocutor, and mediator with foreign powers. 

Essays brought together in the volume’s second part consider women at 
both the center and yet seemingly the periphery of power, consorts who 
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were symbolically powerful as partners of monarchs and reproductive 
laborers in the service of dynastic continuities, but whose political activities 
and courtly roles have received little attention to date. The consorts who 
are the subject ofthe following three chapters, Mary Tudor Brandon, third 
wife of Louis XII, and the consecutive wives of Francois I, Claude de France 
and Eleanor of Austria, have thus far received little scholarly discussion 
as figures of power at the French court. Erin A. Sadlack demonstrates, 
however, how the correspondence of French queen, Mary Tudor Brandon, 
during her brief marriage to Louis XII, offers an opportunity to analyze 
her attempts to establish alliances and commission creative projects as an 
‘ambassador-queen’. With tenures as consorts far longer than that of Mary, 
the wives of Francois I, Claude and Eleanor, here also receive renewed at- 
tention. Kathleen Wilson-Chevalier indicates in her study Claude’s spaces of 
agency for spiritual, creative, and literary engagements, while Lisa Mansfield 
argues that Eleanor of Austria was likewise adept at asserting her potential 
influence and connections to the Habsburg dynasty. 

The volume’s third part shifts focus to assessments of women’s production 
of creative expressions in the courtly realm. Cynthia J. Brown contributes 
a cross-generational analysis of female creativity and spiritual expression 
through spiritual and literary works passed from mothers to daughters, and 
between sisters. Jonathan A. Reid considers the opportunities for Marguerite 
d'Angoulême to achieve her own political and spiritual goals through a study 
of her letters and literary output in manuscript and print. Mawy Bouchard 
examines the works of Queen Claude’s lady-in-waiting, Anne de Graville, 
which insisted on the importance of women’s speech on their own terms. 
Pollie Bromilow investigates the work of another female author who sought 
courtly patronage by dedicating her works to the king, Francois, in her 
analysis of Hélisenne de Crenne whose printed fictional works were among 
the first published by a living female author and provide a complementary 
perspective on the production of a creative female voice. 

The volume’s final section brings together essays that study how 
emotional rhetoric and sociability practices could generate and define 
specific forms of power for courtly women. David Potter examines how 
Anne de Pisseleu, Duchess of Etampes, who rose to enjoy a role of immense 
political influence at the French court as maitresse en titre of Francois I, 
converted her authority at court into forms of power that lasted well after 
the death of her royal partner. While the extent of her status as a political 
interlocutor in François’s final years has been previously documented, 
Potter analyzes here the legal, marital, and financial transactions of her 
familial network that demonstrate Anne’s continued significance as a 
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key figure in these deliberations and in pursuit of Protestantism until 
her own demise. The following essay studies another prominent woman 
who rose to influence at the court as a mistress, Diane de Poitiers. Her 
particular rhetorical forms, and emotional expressions, were designed to 
insist upon the reach of her influence at court, in securing positions and 
the king’s favor for her nominees, and in asserting her knowledge widely, 
from matters of child-rearing to international political negotiations and 
military engagements. Like Pisseleu, Diane outlived the monarch who 
was her access to status by many years, and thus her correspondence both 
enacted and reflected activities similar to those of Pisseleu, which were 
designed to achieve longevity for her reach and influence. Denis Crouzet 
studies Catherine de Médicis’s interventions as regent while consort of 
Henri II, which developed a pragmatic position of prudence, moderation, 
and flexibility that she would demonstrate more fully as queen mother and 
regent for her son Charles IX. Peace — Catherine’s objective — demanded 
these qualities, and a practice of gentleness became more than a feminine 
tool of power, Crouzet argues, but rather the expression of it. 


In the Orbit of the Monarch 


What did it mean for women to seek power in a political system such as that 
of France in which the monarch was always a man? How significant to their 
actions were individual, cultured men who surrounded themselves with 
female advisers who were relatives and lovers, and considered, and at times 
advanced, their opinions? Catherine de Médicis was clearly trying to mold 
her son Charles in the manner of male rule that she had seen practiced by 
monarchs during this period (or perhaps idealized in ways useful to women). 
At the same time, these leading women understood that power, as agency, 
influence, control, determination of selves and others, was uncertain and 
unstable in the orbit of the monarch. As such, it was something to be gained, 
used, preserved, or converted if possible. 

Nurturing emotional engagement with royal partners, Anne de Pisseleu 
and Diane de Poitiers operated in political circles by accruing high status 
and courtly recognition. This required far more of such women than sexual 
attractiveness. François I and Henri II, their respective royal partners, 
were both known to have had sexual relations with other women, which 
did not accrue for them the sustained political access that Pisseleu and 
Poitiers achieved. Similar forms of personal and emotional service as family 
members also proved significant to high political access for other women. 
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This includes Anne de France and Louise de Savoie, as sister and mother of 
kings respectively, and Catherine de Médicis for her sons. 

Women benefited from access to influence only in certain life stages 
that signaled different uses and experiences of women’s symbolic and 
lived bodies, from their sexual activity to their reproductive capacity.47 
As wives and mothers of kings, women were recognized with high status 
that converted into social and cultural power at court, but not necessarily 
regular influence with the monarch himself or decision-making capacity 
in the kingdom’s affairs, as it did for at least two royal mistresses. Neither 
of Francois’s two wives, Claude de France nor Eleanor of Austria, acted as 
regents during his reign, although Catherine de Médicis served multiple 
times in this role for her spouse, Henri II. Royal wives who came from 
elsewhere, such as Anne de Bretagne, Eleanor of Austria, and Catherine 
de Médicis, had to find mechanisms to assert themselves at the French 
court that both expressed pride in their own dynastic origins and signaled 
a capacity for harmonious union in their new environments. Producing 
children assisted these women to assert identities as royal mothers that 
provided the capacity for influence, particularly if they lived to witness the 
reign of a son and enjoy the status of queen mother. 

Yet, although they shared what appear to be close emotional bonds with 
their brothers, other sisters of monarchs such as Mary Tudor Brandon, 
younger sister of Henry VIII, Marguerite d’Angouléme, elder sister of 
Francois I, and Marguerite de Valois, younger sister of Henri II, held more 
ambiguous forms of authority and influence in their brothers’ orbits. Agency 
to determine an independent path was limited. Having fulfilled a dynastic 
obligation with her first marriage, Marguerite d'Angoulême was given some 
autonomy from her brother, Francois, in the choice of her second marriage 
partner. However, this was a freedom Henri II did not permit his aunt when 
it came time for Marguerite’s daughter Jeanne d’Albret to marry. 

In such circumstances, women aimed not to rely on the changeable feelings 
or disposition of a monarch for their action. The political influence of Pisseleu 
and Poitiers may have come initially through intimate attachments but they 
were able to convert it to other, more sustainable, forms of political influence 
through networks with powerful allies, and especially into lands and monies 
that they could then control themselves. Jeanne de France chose the convent 
after her divorce settlement from Louis XII, where she became the creator of 
a wholly new order for elite women, and acted largely autonomously within 
it. Other women sought independent action, without reference to monarchs, 


47 Schulte; Weil. 
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in different ways. Mary Tudor Brandon did not wait to discover her brother's 
inclinations before she followed her own, risking his wrath to wed Charles 
Brandon soon after the demise of her first husband, Louis XII. 

Finally, and importantly, Marguerite d'Angoulême powerfully extended 
the range of her voice beyond the ears of her brother, or even the court, 
amplifying her views through the circulation of her writings in manuscript 
and print. Courtly daughters, Suzanne de Bourbon and Jeanne d’Albret, 
followed her lead on behalf of their powerful mothers. In doing so, the 
actions of these elite women provided role models and access to the pen 
and readers for women of lesser status, whether within the court such as 
Anne de Graville, or those who gazed at it from afar, such as Hélisenne de 
Crenne. These women, through their own contributions to literature, took 
up the possibilities that women at court seemed to make available to them 
and assumed a right to act, speak, and be heard in their own time and since. 
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Conceptualizing and Practicing Female Power 


The Political, Symbolic, and Courtly 
Power of Anne de France and Louise 
de Savoie 


From the Genesis to the Glory of Female Regency 
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Abstract 

The last decades of the fifteenth and the dawn of the sixteenth century 
represent a political and institutional turning point when women such 
as Anne de France and Louise de Savoie asserted themselves at court 
and at the head of the realm. This chapter considers how both princesses 
established and sustained power. Their legitimacy was built on blood, 
dynasty, law, and royal choice, adopting similar strategies to strengthen 
their power and wielding an unusual authority. Surrounded by many 
women, both regents build a ‘royaume de fémynie’ at the royal court 
where they displayed their political and symbolical power. Under their 
influence, the female court became a political sphere where they held 
first rank, just under the queen. 


Keywords: regency, Anne de France, Louise de Savoie, networks, eloquence, 
ethics 


In France, the end of the fifteenth century and beginning of the sixteenth 


century witnessed the emergence of female regency, which became pro- 


gressively established as an institution and form of government in itself. 
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First, Anne de France, dame of Beaujeu, daughter of Louis XI (1423-1483), 
rose to power at her father’s death in order to assist her younger brother, 
Charles VIII (1470-1498). With the help of her husband, Pierre de Beaujeu 
(1438-1503),' she managed the realm for more than a decade and asserted 
her unequaled influence. Without having any official title, she played an 
important role in entrenching modern regency. It was a feature of every 
subsequent reign, from François I (1494-1547) to Louis XIV (1638-1715). 
Anne de France exerted her influence on her brother until his death in 1498, 
and she imposed her political and symbolic authority both at the French 
court and at the head of the realm. In 1515 the newly crowned Francois I 
officially entrusted his mother Louise de Savoie, Duchess of Angouléme, 
with the regency, before leaving the country for his first Italian expedition 
that culminated with victory at Marignano. Again in 1524, at the time of 
his second Italian War, he bestowed the regency upon his mother, giving 
her many prerogatives. This was the first time a woman had been officially 
appointed as a regent.” Anne and Louise stand apart from the female 
regents who followed, including Catherine de Médicis (1519-1589), Marie 
de Médicis (1575-1642), Anne of Austria (1601-1666), and Maria-Theresa 
of Austria (1638-1683). Neither woman was a queen, and each used her 
particular status, as ‘Daughter of France’ for Anne, and as ‘the King’s Mother’ 
for Louise, to legitimate her presence at the head of the realm and to build 
power at the French court. 

This power had two interlinked aspects: one political, the other 
symbolic. This study analyzes the genesis of female regency as a new 
institution officially integrated into monarchy. It examines the nature 
of this new power exerted by two women who gained the authority to 
rule for the king. It aims to demonstrate that, over years and in spite of 
several limitations, this female power, modeled upon royal power, could 
be identified with the auctoritas and imperium, which were usually the 
preserve of the king. This study also investigates the strategies that Anne 
de France and Louise de Savoie employed at the French court to retain 
power and limit that of their opponents. Finally, it analyzes the different 
political and symbolic means that each woman used to build, strengthen, 
and practice their power. 


I would like to thank Susan Broomhall and Kathleen Wilson-Chevalier for their corrections 
and advice. 

1 He became Duke of Bourbon in 1488. 

2 This includes even Blanche of Castile (1188-1252), mother of Saint Louis (1214-1270). 
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À priori, neither Anne de France nor Louise de Savoie was destined to exert 
an almost sovereign power by the side of Charles VIII or François I. Neither 
had been part of the King’s Council before arriving on the political stage. 
Nevertheless, they had had experience at the French court where each had 
been brought up and lived, either as the king’s daughter in the case of Anne 
or, for Louise, as niece of Charlotte de Savoie (1441-1483).3 

From an institutional perspective, the two women came to power in 
very different ways. In 1483, Anne’s accession to power because of the 
king’s minority occurred outside of any legal framework. Indeed, there 
was no fixed rule as to the choice of the regent who received power during 
a sovereign’s minority. Traditionally, the latter was under the guardianship 
of his mother, the queen, but no law determined this practice. Anne de 
France took advantage of this situation to exclude her mother from the 
tutelage of the king, whom she took under her own care. There were several 
points in her favour. At the death of Louis XI, whose main councillor was 
her husband, Pierre de Beaujeu, the couple were already established at the 
head of the realm. Their accession to power provided political continuity 
that Louis XI desired. Indeed, in 1482 the king had verbally designated them 
legatees of power to his son Charles during a famous session in which he gave 
instructions to the dauphin.* All the contemporary chroniclers, including 
Philippe de Commynes (1447-1511) and Alain Bouchart (b. 1440), confirm 
that the king intended to bring the Beaujeus to power during Charles VIII's 
minority.5 Yet, in the ordinance written after this episode, the couple were 
not identified directly. This vagueness weakened their position and forced 
them to confront others who considered themselves as the legitimate holders 
of power. Their most vigorous opponent was the first blood prince, Louis II, 
Duke of Orleans (1462-1515), future Louis XII, who would inherit the crown 
if Charles VIII died without issue. Louis claimed the regency due to his rank 


3 Louise de Savoie was the daughter of Count Philippe of Bresse, future Duke of Savoy, and 
the niece of Louis XI. 

4  Pardessus, pp. 56-60: ‘Nous lui avons ordonné, commandé ainsi que père peust faire a 
son filz, qu'il se gouverne, entretiengne en bon regime et entretenement dudit royaume par 
le conseil, advis et gouvernement de noz parens et seigneurs de nostre sang et lignaige’ (‘We 
ordered and commanded him, as a father can his son, to govern himself, and rule the realm with 
the council, advice and government of our parents and feudal lords of our blood and lineage’). 
All translations are my own unless otherwise stated. 

5 Commynes; Bouchart. 
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and rallied many noblemen around him. The ‘princes’ party’ opposed the 
‘royal party’ of the Beaujeus as early as 1485. 

In this unstable context, the Etats généraux met at the beginning of 1484 
in Tours. They aimed primarily to designate the future King’s Councillors 
and to declare the need for a regency. The decision of the members benefited 
the Beaujeus, who received the guardianship of the king.° Pierre was also 
designated as Council President in times when Charles VIII and the Dukes 
of Orleans and Bourbon were absent.’ Thus, the Beaujeus held power. But 
they endured opposition from the nobility for several years and it would be 
1488 before Anne de France won the war against the dukes, Louis of Orleans, 
Francois II of Brittany (1435-1488), and Maximilian of Austria (1459-1519), after 
the victory of Saint-Aubin-du-Cormier. This took her to the height ofher power. 

During this ‘Mad War’, Anne de France fought to retain her power while 
ruling the realm, making her a powerful female exemplar for those who 
followed. She laid the foundations for a feminine practice of power as she 
ruled almost as a regent. This facilitated Louise de Savoie’s rise to power as a 
regent in 1515, only nine months after the accession of her son, Francois I, to 
the throne. Anne de France’s government prefigured that of Louise de Savoie; 
it provided both practical and theoretical principles for its establishment. 
Over three decades, a new institution and the implementation of a power 
of unprecedented proportions was formed. 

The nomination of Louise de Savoie, Duchess of Angouléme, as regent 
occurred in a peaceful context and did not generate any opposition, for the 
king took many precautions in the way he designated his mother. After the 
legal vagueness of Anne’s experience in the 1480s came an institutional 
precision that strengthened Louise’s status against potential opponents. 
Thus Anne de France’s de facto regency was followed by a de jure regency 
instituted in 1515. The rupture was semantic, juridical, institutional, and 
political. For the first time, a woman held the title of regent with considerable 
prerogatives that were defined in a royal ordinance, promulgated before the 
king left for Italy.$ On the eve of his second departure and during his war, 
the king promulgated the 1523, 1524, and 1525 ordinances in which he again 
delegated vast powers to his mother.’ The shift towards an entirely female 
power occurred during Francois I’s captivity in Madrid, in 1525. Louise, regent 
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of the realm and guardian of the children of France, had issued hundreds of 
edicts and mandates written in her own name and using her own formula 
‘for such is my pleasure’. Louise de Savoie, legitimized in power by her son, 
was the embodiment of auctoritas, potestas, and imperium. In theory, she 
was in possession of a quasi-sovereign power. 

Thereafter female regency could exist because it had been officially 
established as a fully fledged power. After Anne de France, women progres- 
sively rose to the head of the realm and this process bolstered their personal 
power. In turn, with the support of the monarchs, both princesses imagined 
and practiced an almost royal power, during the minority or the absence 
of the kings with whom they shared the authority. Each wielded a vast 
power and was involved in all aspects of politics including diplomacy and 
marriages, domestic and foreign affairs, justice, and economy.” 


Proximity to the King: The Key to Power 


As their authority and their presence at the head of the State could be 
contested, Anne de France and Louise de Savoie both developed strategies 
to retain power. The differences in their strategies followed from the nature 
of the power each exerted. Regency was by nature an unstable and weak 
form of power as it arose in the minority or absence of the sovereign: it was 
open to challenge, especially when upheld by women. 

For Charles VIII's sister and François I’s mother, a key concern was to 
remain the exclusive intermediary between the monarch and his subjects. 
A key strategy to keep power was to remain beside him at court as well as 
at war.” Anne acted as a shield, a bulwark, against the king’s enemies; that 
is, her own enemies. The rebellious nobles of the realm such as Louis II 
d'Orléans, Charles d'Angoulême (1459-1496), René d'Alençon (1454-1492), 
and François de Dunois (1447-1491) were not permitted to approach the 
royal person. This proximity had a double meaning. It gave power to the 
Beaujeu family who monopolized and controled access to the king and also 
symbolized their power and status. The Beaujeus appeared as the most senior 
individuals in the realm after Charles VIII. Anne de France exerted power 
through her permanent proximity to her brother, a symbolic presence that 
was the guarantee and the expression of her might. 


10 ‘Cartel est mon plaisir’, David-Chapy, 2016, pp. 525ff. 
11 David-Chapy, 2016, pp. 403-63, pp. 478ff. 
12 David-Chapy, 2012. 
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Louise de Savoie’s situation was very different. Her two regencies cor- 
responded with the absence of the sovereign and were generated de facto by 
his physical distance from her. Alone at the head of the State, she held almost 
full power. During the king’s absences, the regent stood in for the sovereign 
and represented him in the eyes of the subjects. The king’s presence was 
thus superfluous, as his mother assumed the features of a quasi-sovereign, 
provided with an auctoritas that bestowed real political power. On the other 
hand, when Francois I returned, the regent Louise de Savoie, a woman, was 
deprived of institutional office. The essence of the power she exerted then 
metamorphosed into a power of influence of the kind more commonly 
wielded by women in particular, and often difficult for historians to discern 
and to measure. This power of influence flowed from an everyday pres- 
ence close to the king, at court, at his Council, and even during the royal 
ceremonies. Contemporaries at the royal court expressed Louise’s influence 
through the formula, ‘the King and Madame’, which signified a couple 
connected through blood, presence, power, and shared decision-making." 

For Anne de France and Louise de Savoie, the political consequence of 
their presence close to the king at court was the exercise of power as a couple. 
Indeed, Anne exerted power either with her brother, or her husband, but always 
as one partner in a couple. In her History of the Siege of Brest that follows the 
Enseignements (1503) written for her daughter Suzanne de Bourbon (1491-1521), 
Anne de France expressed a personal vision of power. Through the voice of 
a noblewoman, the main character of the work, she asserts to her husband: 


My dear, love and duty claim that, of all principal matters, according 
to God and wisdom, I should share with you as one heart in two bodies 


and one will. 


Through the words of the protagonist, Anne revealed her personal political 
practice, in which a wise woman was equal to her husband, especially in 
matters of rule and decision-making. Moreover, an attentive reading of the 
correspondence between Anne de France and Charles VIII reveals the extent 
to which the king’s will merged with that of his sister. Within this inseparable 
political couple, each played a role: Charles retained symbolic authority, 


13 David-Chapy, 2016, pp. 250, 525. 
14 ‘M’amie, amour et devoir veulent que, de tous mes principaux affaires, selon Dieu et raison, 
vous en dois départir, comme un cœur en deux corps et une même volonté’, David-Chapy, 2016, 


pp- 107-08. 
15 AN, X1° 9319, 9320, 9321; Bibliothèque nationale de France (BnF), ms. fr 15538; Charles VIII. 
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while his sister held the real power; that is, the decision-making power. Anne 
exerted this prerogative in full: Charles legitimated his sister’s decisions. 

This modus operandi represented the application of an ideal of government 
that would gain unprecedented political and mystical magnitude under 
Louise de Savoie. As regent, she was a member of a united ‘royal trinity’ 
along with Francois I and his sister, Marguerite d'Angoulême.'f Louise 
de Savoie used this expression, coined by Marguerite, in her letters and 
in ceremonies to present their relationship as a quasi-mystical union.” 
Even contemporaries used it. For example, the poet Jehan Marot (c. 1450-c. 
1526) evoked the ‘royal trinity’, as did the bishop and statesman, Guillaume 
Briçonnet (1470-1534) who wrote to Marguerite: ‘You are in this world a 
trinity of persons’. Thus, with the support of her daughter and contemporary 
authors, Louise de Savoie worked to build her political power on blood and 
a mystical conceptualization. Whether as a couple or a trinity, however, 
these formulations functioned only with the presence of the king. 


Masculine and Feminine Networks as Supports of the Regents 


To strengthen their personal power at the head of the realm, Anne de France 
and Louise de Savoie developed strong networks, especially at the French 
court, through numerous alliances. The establishment of Anne de Frances 
government was based primarily on people gathered within networks that 
she maintained, consolidated, and enlarged. Her power was established 
through favor and fidelity as well as a party of loyal followers, from princes 
to nobles and servants of the State, who were integrated into these networks. 
Loyalty represented a political instrument in the hands of the Beaujeus, as 
was frequently the case in the period. 

The Beaujeus first relied on networks inherited from the reign of Louis 
XI. In the midst of the ‘Mad War’, Anne de France knew how to maintain 
the loyalty of military men and servants of the State.”° She progressively 
gained the support of the princes who represented a potential threat to her 
power. Providing gifts and bestowing responsibilities, she won the support 


16 Knecht. 

17 She writes: ‘by the grace of God our Trinity has always been united’ (‘le Créateur nous a fait 
la grasse que nostre trynyté a tousjours esté unye’), cited in Lecoq, p. 393. 

18 Translation of the author. ‘Vous estes en ce monde une trinité de personnes’, Lecoq, p. 395. 
19 David-Chapy, 2018b. 

20 These men are Louis Malet de Graville, Jean de Baudricourt, Louis II de La Trémoille, and 
the marshal of Gié. 
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of many noblemen, such as the dukes Jean II de Bourbon (1426-1488) and 
René II de Lorraine (1451-1508). Multiple treaties were developed between 
1484 and 1487; alliances were made and unmade in favor of Anne de France, 
who sought help in the realm and beyond it, particularly in Flanders and 
in Brittany.” 

Above all, Anne de France relied on the House of Bourbon, which was 
a key pillar for her power. Within this House she found her most faithful 
supporters who acted as the bulwark to the endangered kingship. Anne’s 
efforts engaged the mighty Jean II, Duke of Bourbon, her husband's brother, 
who vacillated between the royal and princes’ parties. Others, however, 
including the Bourbon-Montpensier, the Bourbon-Vendôme, and the 
numerous illegitimate members of the House, were constant supporters.” 
Members of the House of Bourbon were thus over-represented on the King’s 
Council, in the government, in the royal army, and at court where they 
supported Anne’s policies. Family relationships played a significant part 
in her political strategies. Indeed, the parliamentary archives, which allow 
us to sketch the Beaujeus’ networks, emphasize the extent to which blood 
and service were essential elements of Anne de France’s policy as ‘regent’ 
and as Duchess of Bourbon.”2 

Louise de Savoie inherited dynamic and efficient networks that she 
needed only to maintain. Fidelity was less important for her than it had 
been for Anne de France. Louise was surrounded by men who applied 
her policies, and who were present on the King’s Council, the main place 
of government, which she dominated during her two regencies. In the 
Council, she supported many powerful men such as Florimond Robertet 
(1458-1527), Chancellor Antoine Duprat (1463-1535), her brother, René de 
Savoie (1473-1525), and Jacques de Beaune, Lord of Semblangay (1465-1527), 
until his disgrace. Moreover, she introduced men into the Council who 
would become the most important statesmen of her son’s reign, such 
as Artus Gouffier (1475-1519), François de Tournon (1489-1562), Jean 
Caluau (?-1522), Jean de Selve (1475-1529), Philibert Babou (1484-1557), 
Jean Brinon (1484-1528), and Gilbert Bayard (?-1548). As Cédric Michon 
has pointed out, this group constituted seventeen per cent of the main 


21 Treaty of Montargis, 13 October 1484, BnF, coll. Doat, vol. X, fol. 95. Letter of René, Duke of 
Lorraine, Bar, 30 September 1484, in Jaligny, PP. 451-52. 

22 Members of the house of Bourbon included Louis, bastard of Bourbon and admiral of France, 
Charles de Bourbon-Lavedan, Louis de Bourbon-Montpensier, François de Bourbon-Vendôme, 
Gilbert de Bourbon-Montpensier. 

23 AN, X17 9319, 9320, 9321. 
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councillors of the reign.?* He argues that Louise ‘asserted herself as the 
patroness of the Council where she controled the entries and ordered 
the departures’.*5 

For both princesses, these fidelity networks were essential and had 
their counterpart among elite women at the French court and in their 
correspondence. Female networks are more difficult to trace due to a lack 
ofsources. However, letters that Anne de France sent and received identify 
more than 20 princesses and noblewomen who belonged to her circle. 
Several family and political networks coexisted and sometimes overlapped 
with one another. Blood links were the keystone to the networks ofwomen 
that Anne created. She was connected to three different family networks 
that included princesses who belonged to the Houses of France, Savoy, 
and Bourbon.”° Second, she was a part of political networks with foreign 
princesses such as Margaret of Austria (1480-1530) and Anne de Bretagne 
(1477-1514), among other European women of power. Finally, the fidelity 
networks linked Anne to ladies and demoiselles of more humble birth, who 
belonged to families of royal and ducal officers. 

Correspondence highlights Anne de France’s superior and remarkable 
position at the heart ofthe courtly system. Her correspondents treated her 
with esteem and deference, even her mother-in-law, Agnès of Burgundy, 
Duchess of Bourbon (1407-1476), her sister Jeanne de France (1464-1505), 
and the young queens Margaret of Austria and Anne de Bretagne. Her 
supremacy was due to her triple status as daughter of France, a woman 
ruling the realm, and as duchess of a prestigious principality. She acted as 
a patron to the members of her networks; this augmented her prestige and 
power, and provided her with an important circle of followers. 


Anne and Louise, ‘mirrors of virtue’ in the ‘realm of femynie”?7 


More than any other strategy, however, Anne de France and Louise de 
Savoie practiced a power based on virtue at court and at the head of the 


24 Michon, p.77. 

25 ‘Elle s'impose indiscutablement comme la protectrice du conseil dont elle contrôle les 
entrées et ordonne les sorties’, Michon, p. 85. 

26 These princesses included her sister Jeanne de France, her aunt Madeleine de France, her 
mother-in-law, the Duchess of Bourbon Agnès of Burgundy, her sister-in-law Jeanne de Bourbon, 
her cousins and nieces Philippe de Gueldres, Gabrielle de Bourbon-Montpensier, Jeanne de 
Bourbon-Vendôme, and Françoise and Marie of Luxembourg. 

27 Pizan, 1992, pp. 144-45. 
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realm. For these princesses, virtue was at once a factor of legitimacy and a 
source of power. Virtue was an ethic as well as a policy, a perpetual quest 
and an object of discourse that permitted them to shine at court. It was 
partly because oftheir personal virtues that Louis XI and François I chose 
Anne and Louise, respectively, to govern, preserve peace and common good, 
and secure the crown. The virtues modeled by the princesses corresponded 
to standards Christine de Pizan (1364-1430) theorized and addressed to 
women in the Book of the Three Virtues.” Such ideals had a legitimizing 
effect upon which these kings and princesses relied. Among these qualities 
was intelligence, or political ‘finesse’, which both women possessed from 
long experience and observation at the court. Above all, both Anne de 
France and Louise de Savoie had inherited a set of political practices from 
their fathers. This fact is highlighted by the Venetian ambassador Girolamo 
Zorzi, present at the court from 1485 to 1487, who described Anne as ‘a 
woman of great seriousness and intelligence, who is walking, by her action, 
in the footsteps of her father’.”9 The political practice of Anne and Louise 
was based upon careful observation of the mechanisms and functioning of 
power at the French court, and inspired by a common heritage of practices, 
the ‘memory’ of which they perpetuated and maintained through their 
government. 

This ‘finesse’ was enhanced by a shared experience of education and 
acculturation. First, as princesses, their training stemmed from the same 
basis and was inspired by the same referents, found in the same books. 
Second, they shared blood ties and an intimate relationship that developed 
at the court of France where Anne educated Louise3° Anne transmitted 
to Louise an important cultural heritage based on the imitation of ethical 
and political models. Thus, when they came to power, Anne and Louise 
were accomplished and cultured women able to draw upon their culture 
to govern the realm wisely and virtuously and to shine at court through 
their conversation and behavior." 


28 Pizan, 1989. 

29 ‘Une femme de grand sérieux et intelligence, qui marche, dans son action, dans les traces 
de son père’, Letter Book of Girolamo Zorzi, British Museum, MS Add. 48067, fol. 12", cited in 
Blanchard, p. 49. 

30 Louise de Savoie arrived in 1483 at the French court and was educated by Anne de France, 
as well as Margaret of Austria or Philippe de Gueldres. 

31 Anne de France was only 22 years old when she came to power; Louise de Savoie was 40 
years old in 1515 and was, at her second regency, a mature woman with 50 years of experience 
of power. 
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Beyond culture, they also needed to possess wisdom and prudence, 
chief among virtues, because both were inherent in the royal office, as 
Christine de Pizan and other political theorists reminded readers. In her 
Enseignements, Anne de France reminded her daughter that ‘the nobility, 
even high, is not worth anything if not ornamented with virtues’.3? Virtues 
had to be present in the princesses’ practice of power; they were a tool to 
retaining power. This was a constituent aspect of the practice of both Anne 
and Louise. 

The exercise of virtuous government by women had its source in the 
theory written by Pizan.33 It was embodied in the actions of Anne de France 
at the head of the State, as early as 1483.34 The statesman and author, Claude 
de Seyssel (1450-1520), was not the only author to describe Anne as ‘one 
of the wisest and most virtuous’ ladies of the realm, as he did in his early 
sixteenth-century work, Louenges du Roy Louys XII’ de ce nom.5 Francois I 
praised his mother’s numerous virtues in ordinances conferring the regency 
upon her. Both women appeared as model Christian princesses, correspond- 
ing to Pizan’s description. In such texts, Anne and Louise were endowed 
with clemency, charity, piety, compassion: that is, feminine virtues suited 
to a queen of France.° The Christian virtues of both princesses added to 
their political qualities. 

Virtue had to be the quest of a lifetime, as Anne de France emphasized 
more than once to her daughter Suzanne.37 These theories were embodied 
in her government in the form of political humility towards the different 
political units of the realm, according to Pizan’s advice.3* Among these was 
the Parlement of Paris whose advice she sought with humility. In exchange, 
she gained its support in her opposition to the rebellious princes.39 Thus, 
Anne displayed humility publicly in order to maintain and strengthen her 
political authority. 

Anne de France also possessed unequaled political acumen.*° Above all, 
virtuous government had to be prudent. Just as Pizan advised, the 


32 ‘Noblesse, tant soit grande, ne vaut rien si elle n'est ornée de vertus’, David-Chapy, 2016, 
p. 61. 

33 Pizan’s Livre de la Cité des Dames and Livre des trois Vertus were specifically addressed to 
women. 

34 See David-Chapy, 2016, p. 263. 

35 ‘Madame Anne [...] est encores des plus saiges et vertueuses’, Seyssel, p.190. 

36 Gaude-Ferragu, p. 117. 

37 David-Chapy, 2016, p. 41. 

38 Pizan, 1989, pp. 66-68 and David-Chapy, 2016, pp. 267-68 and also pp. 597-98 and p. 634. 
39 David-Chapy, 2016, pp. 60-61. 

40 See David-Chapy, 2016, pp. 188-89. 
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Enseignements glorified prudence, which embraced wisdom, restraint, 
discernment, intelligence, and self-control, as well as cunning and dissimula- 
tion. All of these were aspects of prudence that Anne put into practice as 
a woman of power.” Thus were placed the first stones in the construction 
of a political and allegorical character of Prudence, which supported her 
auctoritas. Anne transmitted this art of power to her niece Louise de Savoie 
who gave it a symbolic and allegorical turn. 

Indeed, Louise de Savoie, whose cultural and ethical references were the 
same as those of Anne, perfected her aunt’s model. Louise had to be virtuous 
for two reasons: first, as the king’s mother and instructor; and second, as 
regent and a woman of power. She identified herself with Prudence as a 
strategy of power. François Desmoulins de Rochefort (c.1470/1480-1526?) 
and Jean Thenaud (1480-1542) were two key authors who worked for Louise 
and strove to associate her with the figure of Prudence through their works 
and iconography. In one manuscript, Louise de Savoie was termed ‘divine 
Latona, mother of Apollo and Diana and fountain of all the virtues’.*? This 
identification was also made at royal ceremonies. At royal entries, for 
example, she was glorified as Dame Prudence. In Rouen, on 2 August 1517, 
Louise appeared with the features of Pallas-Minerva, holding ‘the shield 
of prudence’ that she gave to the young king.# The mater regis displayed a 
political and religious mysticism, in which she guided the sovereign by her 
ethical and political perfection and holiness. 

Finally, Anne de France and Louise de Savoie established their power to 
lead as women upon virtue. Wisdom was a policy in itself: it had to shine at 
the French court where the regents represented models for emulation. The 
example of Anne and her Enseignements constituted the basis of a virtuous 
and wise government that represented an ideal for Marguerite d'Angoulême 
and other Renaissance princesses including Philippe de Gueldres, Duchess 
of Lorraine (1467-1547), Margaret of Austria, and Catherine de Médicis. We 
know that Marguerite d'Angoulême had a personal copy of the Enseigne- 
ments, as did Catherine de Médicis.*4 


41 David-Chapy, 2016, pp. 270-78. 

42 Desmoulins, BnF, ms. fr. 1863 and BnF, ms. fr. 12247. Thenaud, BnF. ms. fr. 144: ‘Divine Latone, 
mère d’Apollon et de Diane et fontaine de toutes vertus’. 

43 ‘escu de prudence’, cited in a relation to the royal entry, Lecoq, p. 113. 

44 We do not know whether Louise de Savoie held a copy but the Bourbon library was taken 
by the Crown when Louise won her trial against the constable Charles de Bourbon. She may 
have been in possession of her aunt’s book at that time. 
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The Power of Eloquence at the French Court 


Prudence in behavior was closely linked to eloquence, and this verbal prudence 
was considered a gift from God. It was a political tool, a way of building and 
reinforcing power and used as such by Anne de France and Louise de Savoie. 

This period witnessed the genesis of a new kind of civility, based on the 
art of speech, and the presence of women at court. It was theorized in Anne 
de France’s Enseignements as well as in The Book of the Courtier by Baldassare 
Castiglione (1478-1529), published in 1528. Mastering the art of eloquence 
stemmed from an ability to distinguish between reality and appearance, 
between what was seen and shown, and what was thought and said. It gave 
one a political advantage. In all situations, as Pizan suggested, one had to 
‘have an ordered way of speaking and a wise eloquence’.*° Anne de France, 
heiress to Pizan’s ideas, began to conceptualize eloquence and to establish 
protocols for it. Anne herself was praised by her contemporaries for her 
prudent and efficient speech. Thanks to her wisdom and her knowledge, 
she defeated her enemies, and persuaded her interlocutors. The anonymous 
author of L’Ainsnée fille de fortune, a panegyric poem composed in honor of 
Anne in 1489, described her powerful eloquence as follows: 


Let all people come 

From all countries and lands, 
She knows how to speak to them, 
About peace or war, 

And she speaks so well, 

That words never fail her, 

She is worthy of praise.*7 


By her actions, her example and her Enseignements, Anne de France, as a 
woman of power, placed eloquence and speech at the heart of the ethical 
and political system. She conferred an essential role upon eloquence, one 
that continued to be strengthened after her to such a point that it became 
an ideal for princesses of the period such as Louise de Savoie, Marguerite 
de Navarre, and Catherine de Médicis. 


45 See David-Chapy, 2016, pp. 281-86; and Crouzet, p. 24. 

46 Pizan, 1989, p. 45: ‘avoir parler ordonné et sage éloquence’. 

47 ‘Laissez trestoute gent venir / De tout pais, de toute terre, / Elle les scet entretenir / Soit de 
la paix ou de la guerre; / Et son langaige si bien ferre, / Qu’elle ne faut point de propos, / Elle est 
bien digne d’avoir los [louange]’, Lancelot, p. 594. 
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Thus, the literary circle of Louise de Savoie maintained the intellec- 
tual emphasis upon speech being at the heart of politics, and idealized 
women as those who would obtain peace and concord thanks to their 
gentle eloquence.** In 1519-20, François Desmoulins evoked ‘the science 
and divine speaking of Mrs. Concordia’, Louise, in his Commentaires de la 
guerre gallique.*? The virtue of eloquence remained closely linked to that 
of prudence, so important for the king’s mother, who presented herself as 
born under the sign of Mercury, the god of fluency. 


The Assertiveness of the Court of Ladies 


Under the influence of Anne de France and Louise de Savoie, a Court of La- 
dies emerged as a political space.5° The court was becoming an increasingly 
feminized center of power. Formerly a male-dominated sphere, henceforth 
it contained more and more ladies and demoiselles who played symbolic 
and political roles.5’ Although author Pierre de Brantôme (1537-1614) at- 
tributed the development of a strong female presence at court to Anne 
de Bretagne, it may be necessary to look more closely at Anne de France’s 
contribution.5* She worked towards the feminization of the court, even 
before her sister-in-law. The ducal court of Moulins, in which Anne de 
France moved as early as 1488, represented a kind of courtly laboratory due 
to the number of women present there. This female court was intended as 
the place where the model of the virtuous princess was embodied. Through 
its moral prestige and its wealth, this Bourbon court was intended as the 
expression of Anne’s political power. The maintenance of this court, which 
was the materialization of the ideal of virtuous and noble behavior, was 
part of a female practice of power. Elements of a political strategy, based 
on fidelity networks, enhanced it further, reinforcing the princess’s power 
at the ducal level as well as at the French court. Furthermore, the symbolic 
power of a brilliant court whose prestige redounded on Anne de France’s 
authority was considerable. The Court of Ladies reflected the quest for an 
ideal, at the same time as a deliberate strategy of political reinforcement. 


48 David-Chapy, 2016, pp. 285-86. 

49 ‘sapience et divine faconde de Madame Concorde’, Desmoulins, Musée Condé, ms. 1139, 
fol. 55 (1519-1520). 

50 See David-Chapy, 2018a. 

51 See David-Chapy, 2016, pp. 123 and 264ff. 

52 Brantôme, p. 262. 
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The process of feminization continued with Louise de Savoie. Under the 
reign of François I, the ‘incorporation of women at the French court’ that 
Caroline zum Kolk has described was perpetuated under the influence of 
Louise.53 Her accounts attest it.54 They document a particular organization 
of her female household as early as 1502 in which she occupied a specific 
position as ‘royal mother”.55 Composed then only of demoiselles, ladies 
entered in 1515, the year of her son’s accession to the throne. The personnel 
grew suddenly and the emoluments of ladies and demoiselles doubled as a 
consequence of her change of status as the king’s mother. These ladies came 
primarily from noble families of the Angoumois and Poitou region; that is, 
from her ducal lands and local networks. As the years passed and Louise’s 
power grew, the duchess also introduced the daughters and spouses of great 
servants of the State into her household.5° 

Strikingly, Louise de Savoie seems to have employed ladies and demoiselles 
in order to illustrate her political power and her symbolic prestige. Their 
numbers speak volumes, especially if compared to the number of those in 
the service of the queen during the same period. In 1530, the Queen, Eleanor 
of Austria (1498-1558), had 253 officers and servants in her household, 
among whom were fourteen ladies and demoiselles. In 1531, there were 
272, including 25 ladies and demoiselles.5” In the same year, by contrast, 
Louise’s household contained 250 individuals, of whom 33 were women. 
The king’s mother was then at the height of her power and symbolically 
surpassed the queen. 

More than ever, the Court of Ladies was asserted as a site of power and self- 
representation in which each princess expressed and affirmed her political 
and symbolic power. Both used the court as an instrument of power and the 
women who were part of their brilliant retinues as a way of producing their 
prestige through their number, high birth, beauty, and moral conduct. The 
court became a place of sociability and political friendship to which foreign 
ambassadors flocked. In 1516, the Mantuan ambassador Grossino wrote to 
his mistress Isabella d’Este that there were so many beautiful demoiselles 


53 ‘Lincorporation des femmes à la cour de France’, Zum Kolk, p. 238. 

54 BnF, ms. fr. 3054, fols. 27-32 (1531); ms. fr. 3068, fols. 119-21: Year 1531; BnF, ms. fr. 5503, fols. 
20-21: Year 1531; BnF, ms. fr. 7856, fols. 849-59: Years 1496-1518; BnF, ms. fr. 8815, fols. 69-70: 
Year 1497; BnF, ms. Clairambault 816, fols. 361-87: Years 1502, 1503, 1506, 1517; BSG, ms. 848: Years 
1515 and 1522. 

55 She was given the title of ‘royal mother’ (mère royale) by Louis XII as early as 1505. 

56 On the origin of the ladies of the house of Louise de Savoie, see David-Chapy, 2018a. 

57 See the figures given by Zum Kolk, p. 257. 
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at the court of Anne de France that he had fallen in love with one of them.58 
The Italians particularly marveled at the friendly reception that princesses 
and ladies of their households extended to them, and specifically discussed 
important and serious matters with Anne and Louise. In 1515, Anne still 
granted audiences. The Mantuan ambassador, and future Duke of Mantua, 
Federico Gonzaga (1500-1540) described the ‘marvellous joy’ with which 
Anne welcomed him during his visits.59 The relationships were more than 
cordial but political concerns underpinned the discourse; Anne de France 
remained above all a woman of power. Gonzaga wrote that he ‘spoke about 
the Italian case with Madame of Bourbon who told [him] she desired peace’. 

Anne de France and Louise de Savoie both dominated these courts from 
which they obtained formidable prestige. Indeed, in May 1506, at the betrothal 
of Claude de France and François d'Angoulême, a contemporary exclaimed of 
the procession led by Anne and Louise, surrounded by numerous ladies, that 
‘it seemed that the realm of femynie had arrived’ at the French court. This 
reflects the image of power, prestige, and perfection that both princesses, 
who appeared as queens in this ‘realm of femynie’, sought to bring to life. In 
the eyes of contemporaries, the courts of these princesses embodied, by their 
magnificence, the theoretical, cultural, and social ideals proposed by Pizan. 
They represented the symbolic and political accomplishment ofa model that 
participated in the creation of the new courtly character of the female regent. 


Gaining a Position at Court 


Political power was expressed through symbols and with rank at court, which 
was itself a locus of power. Anne de France and Louise de Savoie dominated 
the courtly sphere by their presence and the symbols they deployed over 
time. This staging at court was part of their female power.®? 

What rank could Anne de France claim in the courtly ceremonies from her 
royal birth? What place did she hold at the queen’s court? Le Cérémonial des 
Estats de France, written by Eleanor de Poitiers, answered these questions 


58 Grossino to the marquise of Mantua, 28 February 1516, Mantua, Archivio di Stato, A.G. 633. 
David-Chapy, 2016, p. 603. 

59 Tamalio, p. 234. 

60 ‘Heri ragionando dela cose de Italia con Madame de borbone la mi disse che la desideraria 
pace’, Tamalio, p. 242. 

61 Anonymous. “Il semblait que le royaume de fémynie fût arrivé’, cited in Viennot and 
Wilson-Chevalier. 

62 See David-Chapy, 2014. 
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for the Burgundian court.® For the ‘daughters of France’, blood was more 
important than the rank of their husband: they were positioned at court 
just behind the queen. Thus, until 1491, in the absence of the very young 
queen, Margaret of Austria, Anne de France held precedence in all court 
ceremonies. According to the chronicler Alain Bouchart (c. 1440—after 
1514), Charles VII's sister demanded that everybody should curtsey to her. 
This gesture was supposed to pay homage to the dignity of the woman 
who was the king’s guardian: ‘Madame de Beaujeu had the guardianship 
of the person of the king and for this reason, all the other state officers and 
noble men would curtsey to her’.°* Moreover, Anne de France projected her 
omnipresence at state ceremonies such as the coronation, royal entries, and 
weddings. Her precedence at court continued after her brother's death. In 
the reigns of Louis XII and Francois I, Anne was treated with the utmost 
respect, as the letters of the Mantuan ambassador Grossino show. In 1516 he 
wrote that the Duchess of Bourbon was treated with ‘the highest honours 
by the whole court of France’.®5 

Whereas Anne benefited from a specific rank as ‘daughter of France’, 
Louise de Savoie had to create a specific position with a kind of dignitas 
at the center of the court, one which was legitimized by her status as royal 
mother and regent. A quest for precedence at court inspired her actions 
and motivated the construction of the political character she designed for 
herself. A priori, Louise’s body had no sacred nature in itself, as she was 
not a queen; thus, the king’s mother had to assume a sacredness of a new 
essence and to transpose the notion of the sovereign body of the queen to 
the regent’s body. Thus, she assumed an unprecedented courtly character 
that reflected and expressed her political power. More than Anne de France, 
Louise de Savoie created a concept around her person to extol her image 
and power. With her developed the desire to imagine this new political and 
courtly character of the female regent as a fully fledged woman of power, 
as devoted to the realm as the king. This process would reach its peak with 
the queen Catherine de Médicis.57 


63 Paviot, pp. 163-79; and Broomhall. 

64 ‘Madame de Beaujeu avoit la personne du roy en garde et à celle cause tous autres person- 
naiges d’estat et de nom luy clineroient le genoil’, Bouchart, p. 170. 

65 ‘Non mi par di tacere l'onor grande ch'è fato da tuta la corte di Francia ha Madama di Borbon’, 
letter of Grossino to the marquise of Mantua, 28 February 1516, Mantua, Archivio di Stato, A.G. 
633. 

66 Guillaume Michel called Louise de Savoie ‘the Royal Blood of France’ (‘Le Sang Royal de 
France’) in his Penser de royal mémoire (1518). 

67 Crouzet. 
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As a regent and mother of the king, Louise de Savoie had no codified rank 
in the protocols of the court. To bridge this theoretical gap, she endeavored 
to gain a rank that reflected her very extensive power and her status as 
mother of the sovereign. As early as 1515, she was given an exceptional place 
in ceremonies at the court, in which she had thus far appeared among the 
second rank. Her son promoted her to an unequaled rank that permitted 
her to stand next to her daughter-in-law, the queen, during royal ceremo- 
nies. Louise valued her place at the very heart of the court and sought to 
strengthen it from 1515 until her death in 1531.8 Contemporary chroniclers 
confirm Louise’s precedence in royal ceremonies from as early as 1515.°9 For 
example, in 1517, at the coronation of Claude de France: ‘after [the queen] 
Madame, mother of the king, walked alone’, followed by the ladies of the 
court.” Likewise, in 1531, at Eleanor of Austria’s coronation, Louise again 
walked first and alone, even before the king’s daughters.” In 1520, during 
royal entries in cities of the realm such as Poitiers, Angouléme, Cognac, and 
La Rochelle, Louise stood next to the royal couple.” Such an association of 
the king’s mother to the royal couple during such entries was a remarkable 
phenomenon in the history of the realm. 

The absences of Francois I whom Louise officially represented justified 
the place of honor in power and court ceremonies that she was given. Louise 
de Savoie was engaged in a real conquest of the courtly and ceremonial space 
where the queen was the only person who legitimately had precedence over 
her. As was Anne de France before her, Louise was distinguished as the 
first princess in the realm, after Claude de France and Eleanor of Austria. 
From 1524 until 1530, when there was no queen, she appeared as the main 
female figure in the realm. From 1525-1526, she was honored for her political 
successes during the war against the imperial camp and the liberation of 
Francois I from his captivity in Madrid during 1525.73 Through the influence of 
the king, the realm expressed its gratitude towards the regent via precedence 
protocols that she had contributed to creating. The institutional invention 
that gave birth to female regency was linked to an associated invention of 
protocol. The political character of the regent corresponded with a hitherto 
unprecedented court figure who symbolically dazzled the court with her 
prestige and might. 


68 See David-Chapy, 2016, pp. 624ff. 

69 See the numerous relations in 1619; and Godefroy, 1649. 

70 ‘Après [la reine] marchait Madame mere du Roy seule’, Godefroy, 1649, p. 755. 
71 Godefroy, 1649, pp. 796-801. 

72 Rivaud. 

73 David-Chapy, 2016, pp. 551, 625, 654-56. 
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Louise de Savoie stood as a character apart, between the queen and the 
other princesses. Such staging arose from an intellectual and carefully 
considered construction that verged on glorification, thanks to extensive 
use of symbols in ceremonies, iconography, and books. She was already 
employing the features of Prudence and associating herself with Saint Louis’s 
mother, Blanche of Castile, as early as 1517, at Claude de France’s coronation 
and arrival at the Palais Royal in Paris.”* Indeed, Blanche of Castile was 
represented on a scaffolding, saying to the King of France: ‘my beloved son, 
do love wisdom’. The example of Blanche here functioned as a symbolical 
and metaphorical reference to the power that Louise, the virtuous mother 
and widow, held in government. In 1530, when Eleanor of Austria entered 
Bordeaux, Louise was again associated with the royal couple during the 
entrance ceremony. The city glorified the king’s mother as a member of the 
royal dynasty and even of a divine family. She was compared with Pallas, 
goddess of prudence and wisdom.’° Ceremonies were an opportunity for 
Louise de Savoie to display the symbols that she held dear and that she 
employed to build her image of woman of power and mother of the king. 

During the early Renaissance, a double process was occurring, which 
consisted in the construction of a political and courtly female power. The 
‘regents’, Anne de France and Louise de Savoie, dominated both the head 
of the State and at the French court. Through the power they wielded, both 
princesses were the pivots of political and court life. Their precedence at 
court, their numerous networks, their major influence in political decision- 
making tell us a great deal about the early exercise of female regency in 
France. In spite of the challenges and opposition they had to overcome, 
supported by Charles VIII and Francois I and thanks to political strategies 
that included networks, proximity next to the king, the virtuous practice of 
power, and eloquence, they succeeded in gaining unequaled cultural and 
political might and asserting a legal and institutionalized kind of power 
modeled on royal power. Ruling the realm, they took part in sovereignty 
and possessed the auctoritas and imperium usually constitutive of royal 
power; in the monarchical ceremonies and at court, they were honored 
and even glorified as women of power. Following in the footsteps of Pizan, 
both princesses embodied virtuous power. This political and ethical art 
of behavior at the head of the State and at court was an enduring legacy 


74 Godefroy, 1619, pp. 193-94. 

75 ‘Montres amé filz, ayme sapience’, cited in Gringore, pp.171-72; and Godefroy, 1619, p. 193. 
See also David-Chapy, 2016, pp. 653-54. 

76 Godefroy, 1649, p. 770; and David-Chapy, 2016, pp. 655-56. 
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for the numerous women who filled the European courts during the early 
modern period. 
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2. Anne de France and Gift-Giving 
The Exercise of Female Power 


Tracy Adams 


Abstract 

Anne de France’s early political success — her ability during the reign of 
her younger brother, Charles VIII, to force the barons, especially the Duke 
of Brittany, into line, — can be attributed in large part to her strategic 
gift-giving. The first part of the essay draws on the canonical works on 
gift-giving to create the context for examining Anne’s most important 
presentations to show that women, like men, used gift-giving to consolidate 
power. The second part of the essay proposes that, in addition, a specifi- 
cally female version of gift-giving existed. Powerful women patrons or 
brokers could call on female networks in ways open only to women to 
accomplish goals that would have eluded men. 


Keywords: Anne de France, gift-giving, communities, networks, affect 
transmission 


‘Kings and emperors give gifts’, announces the anonymous 1378 treatise on 
kingship, Le Songe du vergier, ‘and for this reason they are powerful.’ Female 
members of the royal family also gave gifts: did this make them powerful as 
well? Anne de France (1461-1522), regent for her younger brother Charles VIII 
(1470-1498), gained the support of hostile barons through gift-giving after 
the death of her father, Louis XI (1423-1483). Distributing gifts just as a male 
regent would have done, she received the baronial cooperation that she was 
seeking in return. But this was an exceptional case, earning Madame, as she 
was often called in contemporary documents, praise as a sort of ersatz man, 


1 ‘Lez Roys et lez imperereurs sont donataires, par consequant ilz sont seigneurs’, Schnerb- 
Lièvre, II, p.123. 
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a ‘woman truly surpassing the female sex’? In the context of this collection 
on female power, a more relevant question than the one posed above might 
be whether a specifically female version of gift-giving existed, and, if so, 
what sort of power it yielded. Did Madame, in her capacity as giver of gifts, 
that is, as a patron or broker, call on her female networks in ways open only 
to women to accomplish goals that would have eluded men? 

As recent work — including Nadine Akkerman and Birgit Houben’s vol- 
ume on female households and Barbara Stephenson’s study of the patronage 
of Marguerite de Navarre (1492-1549) patronage — demonstrates, women, 
like men, created communities upon whose members they drew for support 
through strategic gift-giving. But whereas results of the practice — offices 
and territories awarded, alliances in war — are relatively visible for men, 
such female activity is often invisible to historians. Although we assume 
that women prevailed on each other to carry out political work that required 
the intervention of another woman, much of this influence was exerted 
indirectly and therefore tends to be difficult to recover, as Sharon Kettering 
has noted.‘ Still, if identifying concrete examples of women exchanging 
gifts for services requiring a woman’s touch is not straightforward, such 
examples can be unearthed, as I hope to show here, using the example 
of the extended circle of Madame, who with her spouse Pierre of Beaujeu 
(Duke of Bourbon as of 1488) served as unofficial regent for her younger 
brother Charles VII from late 1483 until the first years of the 1490s. Once 
visible, these examples offer an important dimension to our knowledge of 
how elite women ‘got things done’ in early modern France. 

I begin this essay with a brief survey of Madame’s early gift-giving strate- 
gies, by means of which she stabilized the kingdom after the death of Louis 
XI. When the dying king left his daughter and Pierre as guardians of the 
young monarch and therefore effective rulers of the realm, the pair faced 
widespread challenges to their authority. Madame, however, as noted above, 
managed to gain the support of the barons who otherwise would have risen 
up against her. Still, new kings always awarded gifts (although, in contrast 
with Madame, they typically enjoyed many other means of asserting their 
authority), and thus it is difficult to see Madame’s practice in this case as 
particularly female. The lack of distinction, however, can be seen as the 
exception that proves the rule. Throughout this essay I hope to show that 


2 ‘Virago sane supra muliebrem sexum, a description attributed to Benedictine monk and 
writer Nicolas Barthélemy of Loches (b. 1478), cited in Pélicier, p. 54, n.1. 

3 Although Stephenson (p. 2) emphasizes Marguerite’s extraordinary position. 

4 Kettering, 1989, p. 837. 
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when we move from Madame’s relations with the great lords of the kingdom 
to her interactions with the women whom she raised and the interactions of 
those women with each other, we discover women practicing a particularly 
female version of gift-giving, getting things done indirectly but effectively. 
Madame is known for her role as mentor, with courtier, soldier, historian and 
memoirist, Pierre de Bourdeille, seigneur de Brantéme (1540-1614), famously 
remarking that she was ‘always accompanied by a large number of ladies 
and girls whom she raised very virtuously and wisely’ and adding that ‘there 
was hardly a lady or girl of a great family of her times who did not learn 
from her, the house of Bourbon being at the time one of the greatest and 
most splendid in Christendom’5 These ladies may very well have learned 
virtue from Madame. But, as I hope to show here, they also learned how to 
cultivate relationships, that is, give gifts to create bonds upon which they 
drew for accomplishing political goals. 


Gift-Giving as Political Act 


Madame’s position as unofficial regent for her younger brother Charles VIII 
was initially precarious. Just before his death in August 1483, Louis XI 
verbally expressed his wish that his heir be placed in the care of Madame 
and Pierre, passing over the two traditionally most likely candidates for 
regency, the queen mother, Charlotte of Savoy (1441-1483), and the closest 
adult male relative to the king, Louis of Orleans (1462-1515). The queen 
mother, backed by Louis of Orleans, made a counter-claim, but she died in 
November of the same year.’ Louis of Orleans, reinforced by a coalition of 
powerful lords, including many of the princes of the blood, then claimed 
regency for himself. To settle the question the Estates General were called 
to meet in Tours in January 1484. Between November and January, Madame 
toured the territories of Louis of Orleans with the young king to win support 
for him and for herself and Pierre as his guardian. 

Under the best of circumstances a young king was vulnerable, and, in 
this case, the situation was all the more perilous because many of the great 
lords of the realm felt themselves to have been badly treated by Louis XI. 


5 ‘accompaignée de grand’ quantité de dames et de filles qu'elle nourrissoit fort vertueusement 
et sagement’; ‘n'y a guières heu dames et filles de grand’ maison de son temps qui mayt appris 
leçon d’elle’, Brantéme, VIII, pp. 104, 105. 

6 Seyssel, p. 39. 

7 Saint-Gelais, p. 43. 
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To win their cooperation, Madame courted them with gifts, attempting 
to rectify her father’s brutal transgressions and forge new relationships. 
The concept of gift, or don as it was called in French, covered an enormous 
variety of objects, physical and abstract, from jewels and clothing to land 
and pensions to rights, offices, titles, human beings, through marriage: favors 
in general. Moreover, as Kettering explains, gift-giving was transactional, 


used to create and maintain a personal bond; there was an obligation to 
reciprocate; and the reciprocity was disguised and governed by the rules 
and language of courtesy. Gift-giving was a euphemism for patronage, 
the material assistance and protection of a patron. Clientage was the 
loyal service that a client owed in exchange, sometimes disguised as 
voluntary assistance.9 


Thus when on 12 September 1483 Madame had the new king confirm the 
officers of the Parlement of Paris in the exercise of their functions she was 
awarding a gift that demanded reciprocity, in this case, loyalty. The next 
day Charles VIII confirmed the offices of the Cour des aides." Madame then 
approached the people, reducing the taille in a number of cities.’* 

She turned next to winning back the individual princes who had suffered 
under her father. She freed René, Duke of Alençon and Count of Perche 
(1454-1492) from the prison into which he had been thrown by Louis XI 
and restored the territories that the king had seized from his father; she 
restored the confiscated heritage of the children of Jacques d'Armagnac, 
Duke of Nemours (1433-1477), another rebellious lord who had clashed 
with Louis XI; she recalled Prince of Orange, Jean de Chalons (1443-1502), 
from the banishment imposed on him by Louis XI; she restored the Barrois, 
usurped by Louis XI, to René II, Duke of Lorraine (1451-1508); she returned 
the territories that Louis XI had taken from the La Trémoille family, kin of 
her husband, and given to royal favorite, Philippe de Commynes (1447-1511). 
Her husband Pierre’s older brother, Duke Jean de Bourbon (1426-1488), 
furious that Pierre, as the king’s son-in-law, had appropriated from him 
Clermont-en-Beauvaisis, les Dombes, and the Beaujolais, was made con- 
nétable and given governance of the Languedoc. Heir presumptive Louis of 


Bijsterveld, pp. 124-26. 
Kettering, 1988, pp. 131-32. 
10 Pastoret, pp. 124-29. 
11 Pastoret, 129-32. 
12 For the details that follow see Labande-Mailfert, 1986, p. 43; Pradel, pp. 45-50; Chombart 
de Lauwe, pp. 65-87; and Pélicier, pp. 54-61. 
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Orleans, outraged that the Beaujeus were trying to deny him guardianship 
of the king, was awarded governance of Paris, Île-de-France, Champagne, 
and Brie as well as leadership of the Royal Council. Louis of Orleans’s uncle, 
the Bastard of Orleans, Jean de Dunois (1402-1468), was given governance 
of the Dauphiné. 

Desirable marriages were gifts, as we noted, and, to further solidify 
her relationship with the powerful seigneurs whom she was bringing to 
her side, Madame turned to match-making when possible. She offered 
her niece through Pierre, Gabrielle de Bourbon (c. 1460-1516), to Louis II 
de la Trémoille (1460-1525) in 1484, and Philippe de Gueldres (1467-1547), 
whom Madame at that time was raising at her own court, to René II, Duke 
of Lorraine in 1485. Her aptitude for negotiation in this case is noted in 
Philippe’s 1627 biography: Madame, interested in the marriage, spoke of it 
to the Duke of Bourbon, and was ‘skilfully able to spin the thing’ such that 
he was persuaded to approve it. In 1488 she gave her young charge, Louise 
de Savoie (1476-1531), to Charles d'Angoulême (1459-1496). 

Through these large-scale forms of gift-giving, Madame created and 
maintained the asymmetrical relationships necessary to her regency. True, 
given Madame’s need to consolidate support quickly because her authority 
was being openly challenged, this form of gift-giving was a more valuable tool 
to her than it would have been to a male counterpart. Still, it might be argued 
that her gift-giving in these cases does not represent a particularly female 
way of asserting authority, for men also solidified alliances by awarding 
lands, favors, and marriages. Such gift-giving was typical at the beginning 
of any reign. 


Female Gift-Giving 


The large-scale gift-giving that we have just considered was open to any 
ruler, in this case, regent, male or female. In what follows, I suggest that we 
look for specifically female gift-giving within female networks. To begin to 
define the particularity of female gift-giving as a way of wielding power, I 
first consider a form of the practice that was restricted to men. 

Late medieval guides to chivalry emphasize the emotional communities, 
as Barbara H. Rosenwein has called them, the ‘group[s] in which people have 


13 Forthe La Trémoille-Bourbon marriage see Bouchet, pp. 392-96. On Philippa of Guelders see 
Bertrand-Didelon; Madame ‘sçût si bien tourner la chose’, Mérigot, p.12. On the Savoy-Angoulême 
marriage see Maulde La Claviere, p. 13. 
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a common stake, interest, values, and goals’, that develop during combat, 
demonstrating how solidarity of the members was further enhanced 
through gifts."4 Le Jouvencel (c. 1466) by Jean de Bueil (1406-1477) shows 
the eponymous hero first as a lowly man-at-arms, and, later, after he has 
proven his mettle, as a royal captain. In both cases, he is moved to fearless 
deeds by the strong sentiments fostered through participation in a com- 
munity of knights. In his first raid, his captain, a wise man who listens to 
his advice, offers the young man a gift, a cuirass. This gift, along with the 
personal presence of the captain, ‘doubled his courage and boldness’.’> Years 
afterwards, when the Jouvencel and his men take Crathor, he reflects on 
the joys of war. Among these is the love that develops among men during 
combat: a ‘sweetness enters his heart, of loyalty and pity to see his friend, 
who so valiantly exposes his body to carry out the commandment of our 
Creator’. A man, out of love, does not abandon his comrades, and, in the 
experience of fighting together, ‘there is a delectation such that, for those 
who have not experienced it, no one can say what it is’. In short, in male 
emotional communities, a leader creates ties through gift-giving that he 
can rely on when he needs military support. 

Turning to female communities, as I noted above, understanding how 
gift-giving took place among women is difficult, much of the activity between 
members remaining invisible to modern historians. The rare glimpses 
into the world of female networks that we possess seldom offer concrete 
evidence of such exchange. For example, the account by an anonymous 
female narrator of the 1501 journey of Archduke Philip of Austria (1478-1506) 
and Archduchess Juana of Castile (1479-1555) across France on their way 
to claim Juana’s Spanish throne depicts the court filled with the women 
of Anne de Bretagne (1477-1514), first among them Madame. Arranged in 
a minutely ordered hierarchy, they greet the Archduchess and follow her 
into her chambers, tantalizing the reader with precious access to their 
intimate feminine world." The story stops here without making us privy 
to conversation. And yet, surely such women, like their male counterparts, 
formed close ties that they used to further political goals. 


14 Rosenwein, p. 25. 

15 ‘lui doublerent coeur et hardement de bien faire’, Bueil, I, p. 37. 

16 ‘Il vient une doulceur au cueur de loyaulté et de pitié de veoir son amy, qui si vaillamment 
expose son corps pour faire et acomplir le commandement de nostre Createur’, Bueil, I, p. 21. 
17 ‘une delectacion telle que, qui ne l’a essaiée, il n’est homme qui sceust dire quel bien c’est’, 
Bueil, II, p. 21. 

18 Chatenet and Girault, pp.127-35. Many thanks to Cynthia Brown for the reference. 
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A further obstacle to retrieving information about female gift-giving 
is that women’s accumulation of the materials of gift-giving has often 
been dismissed by modern scholars as avarice. Princely accumulation of 
such objects is taken for granted. For example, during the worst crises of 
Charles VIs reign, writes Daniel Russo, the princes continued to buy ‘for 
themselves or to give them as gifts, all sorts of precious stones, embroideries, 
jewels, mentioned in their inventories’. Queens, however, tend to be treated 
as spendthrifts. In the words of Jean Verdon, Isabeau of Bavaria (1385-1422) 
enriched herself ‘while the financial difficulties of the State grew’ and while 
‘[jJewels accumulated in her coffers’.*° Many recent historical studies on 
medieval gift-giving do not indulge in such biased gender assumptions but a 
surprising number continue to do so. This has long been the case for Madame. 
Although her gift-giving practices have not previously been examined per 
se, in studies about her life generally, Madame continues to be a target of 
sexist moralizing. Even Jean-Francois Lassalmonie’s illuminating article 
of 2008 refers to her as ‘undeniably greedy’, based on a handful of dealings 
involving what are clearly episodes of gift-giving. Lassalmonie’s judgement 
echoes that of Paul Pélicier’s 1882 political biography of Madame, as have 
her other biographers, John Bridge, Marc Chombart de Lauwe, and Pierre 
Pradel.” 

According to Pélicier, Madame inherited the traits of her father, Louis 
XI: like him, she pushed ‘finesse to perfidy, [and was] adroit at corruption, 
humble of word but of a haughty and rigid character’.”” But ‘a more serious 
reproach can be directed at the Lady of Beaujeu’, Pélicier continues, ‘and it 
does not seem possible to justify it: that of unbridled and shameless avidity’. 
On the same pages, Pélicier lays out his evidence for the claim, emphasizing 
Madame’s love of luxury and her propensity to engage in what to modern 
readers might look like bribery and corruption. But when we regard the 
examples that Pélicier marshals as evidence of Madame’s avarice through 
the prism of gift-giving they become simple cases of political jockeying. 


19 ‘faisant exécuter pour leur compte personnel ou pour les offrir, toutes sortes de bijoux, de 
broderies, de “joyaux”, mentionnés dans leurs inventaires’, Russo, para. 5. 

20 ‘La reine s’enrichissait, alors que les difficultés financières de l'Etat grandissaient [...] Les 
joyaux s’accumulaient dans ses coffres’, Verdon, p. 201. 

21 Unfortunately, I could not consult Aubrée Chapy-David’s eagerly awaited Anne de France, 
Louise de Savoie, inventions d’un pouvoir au féminin (Paris: Garnier, 2016) in time for this essay. 
22 ‘la finesse jusqu’à la perfidie, adroite à corrompre, humble en paroles, mais d’un caractère 
hautain et ferme’, Pélicier, p. 206. 

23 ‘Un reproche plus grave a été dirigé contre la dame de Beaujeu, et il ne paraît guère possible 
de len justifier: celui d’une avidité sans frein et sans vergogne’, Pélicier, p. 208. 
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To choose just one example, he concludes his case by citing Madame’s 
irritation at being gifted only dishes by the city of Lyon in return for her 
support of their fair.** But Madame’s reaction should not be attributed to 
greed. Rather, her annoyance was caused by the Lyonnais’s failure properly 
to recognize her status and her support of their fair with a commensurate 
gift. She was insulted, her honor injured: the gift, explains Jean Nagle, was 
central to the honor society.*5 

Yes, support, favors, and offices were for sale, openly, during this period 
before public bureaucracy; marriages were arranged as mergers; mercenary 
soldiers served the highest bidder. Kettering notes the similarities between 
gift-giving and modern bribery.” Martha C. Howell, writing of late me- 
dieval northern Europe, observes that scholars have often worried that 
the ‘expansion of the commercial economy during the later Middle Ages 
impoverished the gift’s cultural importance’ for when gifts were itemized 
‘they seemed like cold, impersonal market exchanges’, indistinguishable 
from ‘the self-interested, calculated, and quantifiable exchanges of the 
marketplace’.”’ Still, as Howell continues, there seemed to be no confusion 
among contemporaries.”® 

It is necessary, therefore, to update the nineteenth-century assertions of 
Madame’s greed and consider her actions within the tradition of gift-giving. 
To further contextualize the examples to follow, I turn now to contemporary 
traces of female attitudes toward the practice, the first from Madame’s own 
instructions for her daughter, Suzanne, Duchess of Bourbon (1491-1521) the 
Enseignements à sa fille, written in about 1505. This text is instructive on 
female gift-giving, revealing the place of the practice in Madame’s more 
general philosophy of how a great lady should manage herself and her 
entourage.” Anthropologists note that a special property of gifts, as opposed 
to other forms of exchange, is that they reify social relationships.3° Madame, 
vigilant about maintaining hierarchical boundaries, embeds her discussion 
of gifts in a larger one about managing relationships with the women of 
one’s hôtel. She reminds her reader to visit acquaintances who are in labour 
or suffering bad fortune or illness with something new from her hôtel, 
especially if the afflicted one is someone she knows or a family member, 


24 Pélicier, pp. 210, 282. 

25 Nagle, p. 128. 

26 Kettering, 1988, pp. 147-51. See also Davis, pp.142-66. 

27 Howell, p.148. 

28 Howell, p.149. 

29 For all references to the Enseignements see Anne de France. 
30 See, for example, Strathern, p. 333. 
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because these are the people, poor or rich, to whom she is the most closely 
bound or indebted.3' Madame then reminds her reader of the importance 
of graciously accepting all gifts, small as well as large: ‘Also, speak humbly, 
as much to the small as the important’, she writes, ‘and receive with as 
pleasant an expression small gifts and presents, if [your ladies] give you 
any, thinking that you are as tied to them according to their little power as 
to others who give larger gifts, and, for this reason you should not hesitate 
to compensate and humbly thank them, sweetly and heartily, with no 
affectation’3? Madame’s advice is practical: if a great lady seems too proud, 
as soon as her demoiselles are alone they are likely to make fun of her, and, 
if this happens, she will lose her power to influence them.* Gifts create 
ongoing expectations of counter-gifts, which, as we have seen, amount 
to ‘loyal service’, and, to perpetuate the cycle, a great lady must nurture 
affection. To gesture back to Isabeau’s accumulation of jewels, cited above, 
these would have been used as gifts to secure and reward loyal service. 
Two other roughly contemporary texts corroborate this evidence for 
gift-giving as a way of creating bonds. First, the funeral oration for Francoise 
d'Alençon (1490-1550), daughter of René, who had been thrown into prison 
by Louis XI, as we saw above, expatiates on Francoise’s liberality towards 
her household. The long and vigorous defense of Frangoise’s excessive 
generosity is interesting in the present context because it suggests, by its 
very vehemence, that women’s cultivation of their charges’ affection through 
gift-giving was sometimes criticized by contemporaries as wastefulness. 
The salient points here are that the oration argues that Francoise’s generous 
gift-giving created ties and that her practice was deemed worthy, deserving 
of lengthy attention and spirited defense.34 A second example is the 1617 
biography of Philippe de Gueldres — whom Madame gave in marriage to 
Duke René of Lorraine, as we saw above — written by Father Christophe 
Mérigot (1579-1636). Mérigot showcases the heroine in the midst of a loving 
circle of young women whose careers she has advanced. After her entry 
into the Order of St. Clare, the Duchess of Lorraine is lauded for her loving 


31 Anne de France, p. 63. 

32 ‘Aussi, parlez humblement, autant au petit qu'au grand, et recevez à aussi grande chère les 
petits dons et présents, si les vous font, pensant qu’autant êtes-vous tenue à eux, selon leurs 
pauvres puissances, qu'aux autres de plus grands dons; par quoi, ne vous devez feindre à les 
récompenser et humblement remercier, doucement et pleinement, sans nulles mignotises’, 
Anne de France, p. 65. 

33 Literally, ‘that would be all the recompense that you would get for it’ (‘et serait tout le guerdon 
que vouz en auriez’). Anne de France, p. 65. 

34 Sainte-Marthe, pp. 29-33. 
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encouragement and enthusiastic solicitation on behalf of the younger ladies 
for their entry into the convent. Moreover, once they were admitted, the 
happy girls who ‘landed in her care were better enlightened about their 
obligations and firmer in the vocation’25 

Gift-giving, then, although transactional, created reciprocal obligation 
at least partly by creating personal bonds of affection, not only in chivalric 
circles but also in female entourages. Madame trained a group of young 
women upon whom she could call for favors and who could rely upon each 
other to reciprocate when they required assistance. But in the examples 
below, I would like to emphasize that whereas male circles aimed to produce 
members who would come to each other’s aid openly, the type of power 
associated with female gift-giving is distinctive in that much of it was 
carried out quietly or even invisibly. 

In what follows I examine two examples of a favor being called in with 
significant results, that is, of gifting cycles that permitted exercises of female 
power. The first cycle begins with Madame’s presentation of sumptuous 
wedding clothes to Anne de Bretagne, who in 1491 became the bride for 
whom Madame’s brother, Charles VIII, repudiated Margaret of Austria 
(1480-1530). Marriages, as we have noted, were conceived of as gifts awarded 
to supporters. Under Madame and Pierre, the French conquered Brittany in 
1491, and, to prevent the young Duchess Anne from allying with someone 
else, the French determined to have her marry her conqueror, despite 
the king’s prior — although unconsummated — marriage to Margaret, 
and Anne’s own marriage by proxy to Holy Roman Emperor Maximilian. 
Although the king had to approve any significant marriage — in this case 
his own — the details were often worked out through female networks. 
Thus Madame, rather than Charles VIII, who was not even physically present 
during negotiations, arranged the marriage.>° Not only did he cede that task 
to Madame, he left to her the emotional work of bringing Anne into the 
family. Anne resisted, but Madame strove to convince her of the benefits 
to be gained from the union.57 With the engagement to her enemy Anne 


35 ‘Aussi ces heureuses Filles qui lui tomboient entre les mains, prenoient si bien son esprit, 
qu'elles en étoient et mieux eclairees sur leurs devoirs, et plus affermies dans leur vocation’, 
Mérigot, pp. 158-59. 

36 See Labande-Mailfert, 1978, p. 27. The king met the Duchess for the first time in Rennes 
between 15 and 17 November. Before 22 November, he was in Baugé breaking the news of his 
engagement to Anne de Bretagne to Margaret of Austria. On 2 December, he was in Tours. For 
Charles VIII's itinerary see Pélicier, p. 308. It is evident from Labande-Mailfert (1978, pp. 27-32) 
that Madame was with Anne from the beginning of marriage negotiations. 

37 The story is recounted in many chronicles, for example, Molinet, V, p. 177. 
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received a series of monetary gifts, the French taking on the payment of 
all of her own and her father’s debts.3$ Moreover, her marriage contract 
stipulated that if Charles VIII predeceased her, she would remain a queen, 
marrying the next king of France, if he were free.39 

In addition, sometime between consenting to become queen of France 
and departing for the wedding, Anne received a large supply of luxury items: 
furniture, including a camp bed with crimson curtains; rich material to 
make clothes for her servants; and gorgeous cloth and furs from which to 
construct her own wardrobe, including her wedding dress.*° The wedding 
dress was made of over ten yards of golden cloth covered with a raised gold 
design of the cross of the Order of St. Michael, and it was lined with 160 pelts 
of sable. The gifts, surely arranged by Madame, were a means of reifying 
the relationship between the women, of reinforcing Anne’s indebtedness 
and position of inferiority, but also of making the new family relations 
more palatable. Indeed, they seem to have worked. In its early stages the 
relationship between Madame and Anne seems to have been positive, one of 
mentor and student. Madame did not let the young woman out of her sight, 
writes Milanese ambassador Erasmo Brasca (1463-1502).* The meaning 
of such possessiveness is not easy to gauge: loving concern and/or jealous 
anxiety? But Milanese ambassador Agostino Calco, writing almost four 
months after the wedding, makes the former seem the likelier, describing 
Madame standing next to the teenaged queen, who responded to courtiers 
only after she had consulted Madame. A nineteenth-century historian 
laments that Calco does not comment on the character of the queen. And 
yet, Calco does precisely that, by revealing her reliance on Madame. The 
queen was a student, still getting her bearings and taking instruction. 

Madame, through her early gifts, initiated a relationship that she main- 
tained over the years. On 5 July 1492 she offered the queen the gift of her 
alliance, joining her signature to that of the queen, Louis d’Orleans, and 
Pierre de Bourbon, against the Admiral Louis Malet de Graville (1438-1516).44 
The Admiral had been one of Madame’s most powerful and successful 


38 See Le Fur, p. 219. 

39 The contract is printed in Morice, III, pp. 715-18. 

40 The list of goods is printed in Le Roux de Lincy, pp. 214-18. See also La Borderie, pp. 235-52. 
41 Cited by Labande-Mailfert, 1978, p. 34. 

42 Delaborde, p. 246. 

43 A long-standing assumption holds that Madame and Anne were rivals for power. Once 
Anne became queen, so the legend goes, Madame tried to hold on to power but lost out. I have 
addressed this story in another essay, see Adams. 

44 Perret, pp. 147-48. 
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supporters in the war for Brittany, and yet, she swears with the others on 
fragments of the true cross to give each other aid, help, and, with good love, 
union, and intelligence to keep the king safe, to put a stop to the great dis- 
order that reigned in his household, and to refuse friendship or intelligence 
with the Admiral Graville, without the knowledge of the others.*5 Why 
this decision to unite against Graville? The reason for the queen's animus 
is clear: he had been instrumental in Brittany’s defeat. But what brought 
Madame and Pierre into the compact? Whatever the reason for Madame’s 
reversal, the important point is that she supports the young queen against 
aman who recently had been one of her most important military leaders. 

Madame'’s gifts over the years to Anne were reciprocated in 1504. Anne 
still reigned although with a different king, Louis XII (1462-1515), Charles 
having died prematurely in 1498. Madame’s husband, Pierre, by then Duke 
of Bourbon, had arranged a marriage between his and Madame’s only heir, 
Suzanne, and the young Charles IV, Duke of Alençon (1489-1525), whose 
territories lay far to the north in Normandy. On his deathbed in 1504 Pierre 
reiterated his desire for the marriage to be carried out.4 Madame, however, 
feared that with Pierre’s death his lands would not pass to Suzanne but to his 
closest male relation, Charles, Count of Bourbon-Montpensier (1490-1527). 
True, Madame and Pierre had made their support of Louis XII’s annulment 
of his marriage to Madame’s sister, Jeanne (1464-1505), which freed him to 
marry Anne de Bretagne, contingent upon the new king’s recognition of 
Pierre’s lands as heritable by a woman. But such changes were always chal- 
lenged by those cut out, who in this case would be Charles, and the king could 
(and did) change his mind. Thus Madame determined to marry Suzanne 
to the young Charles, uniting all of their territories. She easily persuaded 
Charles. But the second obstacle was the king. Despite his earlier promise, 
he did not want to approve the marriage, because it would consolidate 
geographically contiguous lands into an enormous territory right in the 
middle of the kingdom. Madame would never have gotten his consent in a 
straightforward way. She needed the help of the queen, who owed her a favor. 

Charles’s contemporary biographer, his secretary Guillaume de Marillac 
(1521-1573), recounts the story. Immediately after Pierre’s funeral, Madame 
let it be known that Suzanne’s inheritance was being challenged by Charles 
— who was in fact complicit with Madame — and needed to be dealt 
with quickly. Charles pressed his claim and demanded Suzanne’s hand, 


45 Jaligny, p. 625. 
46 Available in many sources, the story is found in the biography of Charles of Bourbon by his 
secretary, Guillaume de Marillac, pp. 129-36. 
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first obliquely through his older sister, Louise, Duchess of Montpensier 
(1482-1561), eventually the heiress of all the Bourbon estates, but not titles, 
who had also been raised by Madame, and then personally. Madame showed 
herself to be pleased, which, of course she had been all along. The case 
was then presented to Louis XII who needed to approve the marriage. 
He hesitated. The Alencon alliance would be much safer from the king’s 
perspective, uniting two widely divided territories. Advising against the 
alliance was Graville, the very same against whom the Bourbons and the 
queen and king had earlier joined forces. 

And yet Madame prevailed by persuading the queen, who had a good deal 
of clout with the king, to lobby on her behalf. Marillac writes that ‘Madame, 
drawing on her skill, convinced the king to be happy about and consent 
to dropping the Alençon marriage agreement and to the marriage of the 
aforesaid Charles with the lady Suzanne of Bourbon; and in this Madame 
Anne de Bretagne, queen of France, helped her’, adding that the queen had 
always liked the House of Montpensier, having raised a girl named Anne 
from that house.*’ This Anne (1495-1510), eight years old, was Charles’s sister. 
There is no reason to doubt that the queen liked the Montpensier family. 
However, had she not been inclined to help Madame, her love for this child 
would not have kept her from thwarting the former regent. 

To return to the point that this incident can be regarded as a particularly 
female form of gift-giving and the power that it yielded as uniquely female, 
Queen Anne was able to exert influence over the king that even his closest 
advisers (Graville, for example) could not. This is the essence of the power 
associated with female gift-giving; one imposes one’s will by calling on 
members of one’s network to lobby quietly on one’s behalf, out of sight of 
male advisers. After cultivating a relationship with Anne over the years 
through gifts, Madame reaped the benefits, pulling off a major victory, 
marrying Suzanne to Charles and keeping the Bourbon territories in her 
family (at least for the moment). The triumph, which created a situation that 
the king would have preferred to avoid, could only have been achieved by 
women working through women. 

The bonds between Madame and the ladies of the community that she 
created extended into the next generation, as we see the next example in 


47 ‘Madite dame éguisa son esprit et fit tant envers le roy qu'il fut content et consentit au 
département dudit mariage d'Alençon et que ledit comte Charles épousat ladite dame Suzanne 
de Bourbon; et a cela luy aida bien madame Anne de Bretaigne, royne de France, laquelle a 
toujours aimé ladite maison de Montpensier, à cause d’une fille de ladite maison, nommée 
madame Anne, qu'elle avoit nourrie’, Marillac, p.136. 


78 TRACY ADAMS 


which two of the women raised by Madame come together in an exercise 
of power that, once again, could only have been carried out by women. 
The Peace of Cambrai of 1529, popularly known as the Ladies’ Peace, was 
negotiated by two of Madame’s former charges, Louise de Savoie and 
Margaret of Austria, on behalf of Louise’s son, François I (1494-1547), and 
Margaret’s nephew, Charles V (1500-1558). When several years after their 
period at Madame’s court the women became relatives by marriage, with 
Margaret united to Louise’s brother, Philibert II, Duke of Savoy (1480-1504), 
Margaret convinced her husband to banish his and Louise’s half-brother, 
René, known as the Bastard of Savoy (1473-1525), from Savoy. Despite this, 
the women also worked together. Still later, after Philibert’s premature 
death in 1504, they corresponded, offering gifts that required reciprocity 
from one another. Louise agreed to Margaret’s request to arbitrate some 
affairs between Margaret and Francois I. After assuring Margaret that 
she would treat her affairs as her own, Louise requested a favor, asking 
that Margaret return some lands of the Bastard of Savoy in exchange for 
unspecified compensation. 

The Ladies’ Peace came about several years after François I's 1525 capture 
in Pavia by Margaret’s nephew, Charles V, for whom she acted as Regent of the 
Netherlands. The women were in touch after the French defeat, painstakingly 
working out an agreement on behalf of their respective male relatives.*9 But 
the Ladies’ Peace was their most famous collaboration, carried out after the 
Treaty of Madrid that resulted in Francois I’s release in 1526.5° Ambassador 
reports agree that only two women could effect the peace. In late autumn of 
1528 with Francois I and Charles V at loggerheads over the Treaty of Madrid 
(the terms of which Francois I had broken by refusing to turn Burgundy 
over to the Emperor), Louise dispatched a messenger to Malines to sound 
out Margaret on the possibility of entering into negotiations on behalf of 
the kings. Margaret eventually agreed, and, over the next several months, 
the two women and their advisers hammered out the details. In July 1529 
they met in Cambrai for final negotiations. Charles V remained in Spain; 
Francois I spent the month hunting in nearby Coucy and La Fère, where he 
was kept informed of what went on every day.5 The treaty was signed on 
3 August and then celebrated in the Cambrai cathedral in the presence of 
Francois I two days afterwards. 


48 Le Glay, II, p. 83. 

49 Le Glay, II, pp. 607-09. 
50 See Russell, pp. 94-154. 
51 Knecht, p. 219. 
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What is interesting here is the way that the roles of Louise and Margaret 
were imagined. An ambassador's report to Charles V on the original peace 
overtures describes the advantages of delegating negotiations to the two 
women as they were laid out by Louise’s messenger. The report, through 
the words of Louise’s ambassador, reveals Francois I’s perception, that he, 
the king, was unable to negotiate with Charles V and that he was fully 
dependent on his mother to bring his two sons home from Spain without 
letting Burgundy devolve to the Empire. First, the report specifies, the kings 
had fought and thus could not negotiate themselves without dishonor.5? 
Second, the King of France had many allies who would have to be consulted 
if he were to enter negotiations with the King of the Romans, which meant 
in practical terms that peace would never be achieved. However, if Louise 
negotiated, the King of France could always later claim to his allies that he 
had had no idea what she was doing and blame everything on her.* Third, 
no one was better suited to negotiate than the two women, who ‘would have 
in this area no other interest or inclination than to bring about the good, 
security and peace of the two princes, their estates and their subjects’.5+ 

A specifically female power, unavailable to men and one enabled by 
female gift-giving, then, brought the Peace of Cambrai to its realization. The 
high-level negotiations between Louise and Margaret were possible in the 
first place because of their relationship, itself a product of the emotional 
community in which they both had spent formative years. Modern historian 
Nicolas Offenstadt notes that peace throughout the Middle Ages and early 
modern period was itself was conceived of as a gift.55 Certainly Louise and 
Margaret saw it as such, a gift not only to each other, but to their respective 
peoples: nothing could be more pleasing to God and useful to Christendom 


than to ‘procure’ ‘a good, true, entire and perfect peace and friendship’.5° 


Conclusion 


It is now widely accepted that women of the early modern period exercised 
significant power indirectly. One form of such power, I have suggested, 
is gift-giving between women. But concrete examples are often elusive. 


52 Le Glay, II, p. 682. 

53 Le Glay, II, pp. 682-83. 

54 ‘que lesdites dames n’auroient en cest endroit nul autre regard ny affection que de faire et 
procurer le bien, seurté et repoz desdits princes, et de leurs estats et subgectz’, Le Glay, II, p. 683. 
55 Offenstadt, p. 218. 

56 ‘une bonne, vraye, entière et parfaicte paix et amytié’, Le Glay, II, p. 682. 
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True, as I suggest in my discussion of Madame’s swift action to garner the 
support of the disgruntled lords of the kingdom just after the accession 
of Charles VIII, in many cases, gift-giving was not particularly female. In 
distributing territory and releasing prisoners, Madame exerted authority in 
the same way that any regent, male or female, would have done. However, 
in building and nurturing communities of young ladies, noblewomen es- 
tablished bonds upon which they and others of the networks depended for 
support when they required the help of another woman. The marriage that 
Madame envisioned as the best way of protecting the Bourbon territories 
was possible only with the intervention of the queen, who was in a position 
to exert influence as a wife. Several years after Madame’s own death, two 
of her former charges came together to create a peace acknowledged at the 
time to have been possible only with the help of women. 

Although examples of the exercise of such power generally are not im- 
mediately obvious, other examples could be adduced. Marguerite de Navarre 
and Renée of Ferrara (1510-1574) cooperated in offering refuge to Clément 
Marot; Louise de Savoie and Anne de Bretagne teamed up in overthrowing 
Pierre de Rohan, Maréchal de Gié (1451-1513), whose influence with Louis XII 
both deeply resented; Marguerite de Navarre and Anne Boleyn (c. 1501-1536) 
cared for Nicolas de Bourbon (1503-1550), the young Master of Arts at the 
University of Paris whose evangelical works were suppressed.57 Released from 
prison in 1534, thanks to Marguerite’s influence on her brother the king, the 
Queen of Navarre seems to have sent him on to Anne in England for protection. 

Typically hidden from view and therefore difficult to recover, such 
cooperation is starting to receive scholarly attention. Recent studies are 
beginning to demonstrate the interest of examining female networks as 
authentic sources of power. The exercise of power was never solitary but 
required the support of networks, especially for women, and these were 
cultivated through judicious gift-giving. 
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3. Louise de Savoie 
The King’s Mother, Alter Rex 


Laure Fagnart and Mary Beth Winn 


Abstract 

Neither queen nor queen-mother, but mother of the king, Louise de Savoie 
nonetheless played a prominent role in the affairs of France. Married in 
1488 at age 11 to Charles d’Angouléme, she gave birth to her illustrious 
children, Marguerite in 1492, and Francois in 1494, and asserted her 
maternal authority after the sudden death of her husband in 1496. As her 
son rose to be king in 1515, she succeeded in establishing her place at court 
through astute patronage of arts and letters, aligning herself, in text and 
image, with illustrious women, past and present. Identified with ‘Dame 
Prudence’ as she overcame obstacles and rivals, her tenacious devotion 
to her children culminated in power as Madame, Regent of France. 


Keywords: Louise de Savoie, regency, cultural patronage, motherhood, 
self-representation 


Countess, then Duchess, of Angoulême, Louise de Savoie (1476-1531) was 
the mother of two illustrious children, Marguerite (1492-1549), poet and 
future Queen of Navarre, and François (1494-1547), future King François I. 
Even before her son’s ascent to the throne of France, Louise frequented 
the royal court. Daughter of Philippe (1438-1497), Count of Bresse, then 
Duke of Savoy, she was raised by her aunt, Anne de France (1461-1522), 
elder sister of Charles VIII (1470-1498), before marrying Charles d'Orléans 
(1459-1496), Count of Angoulême and head of a secondary line of the house 
of Valois in 1488. At her husband’s sudden death in 1496, Louis XII (1462-1515) 
insisted upon joint custody of Francois, the potential heir to the throne, 
and compelled Louise and her children to reside at Amboise so as to be 
closer to court. 
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Once her ‘Cesar’ became king, Louise governed the kingdom as his ap- 
pointed regent at two different times: first, from July 1515 to January 1516, 
then from August 1523 to March 1526. But her political role vastly exceeded 
the periods of her two regencies.! The omnipresent mother had her son’s 
ear. During the first fifteen years of her son’s reign, she dominated the 
Council and royal diplomacy, received foreign ambassadors, and negotiated 
with princes and princesses of the time, culminating in the ‘Ladies’ Peace’ 
concluded in 1529 with Margaret of Austria (1480-1530). Francois signed 
some of his letters with the words ‘the King and Madame’, while Louise 
punctuated her own missives with ‘at my sole pleasure’, an expression 
ordinarily reserved for the sovereign.” Beyond the official documents, letters, 
and reports of ambassadors that attest to the key role played by Louise de 
Savoie in orienting French politics from 1515 to her death in 1531, the books 
that she commissioned or owned provide ample evidence for her exceptional 
status, that of an alter rex. Although she was neither wife nor daughter of a 
king, and never herself a queen, the texts and illustrations of Louise’s books 
promoted her image, to members of the court and beyond, as the founder 
of a new dynasty of French kings, as governess, and as protector of the 
realm, another figure of her son. This essay considers not only her official 
power during the periods of her regencies, when she was charged with the 
government and administration of the state, but also her symbolic stature, 
the authority that, as the king’s mother, she exerted at the court and in the 
public domain and the strategies by which she achieved and promoted it. 
Extending the analyses of Anne-Marie Lecoq and Myra D. Orth, we will 
focus on the historical, religious, and mythological figures regularly invoked 
by and for Louise as models for asserting her position as alter rex3 


Filial Trust, Maternal Love 


Only a few months after acceding to the throne, Francois I conferred the 
‘rule, government and total administration of affairs’ upon his beloved 
mother, praising her prudence as well as her love.* The royal letter dates 


1 Knecht, 2011; Michon, 2015; David-Chapy, 2016 (not yet published during the writing of this 
essay) and her article in the present volume. 

2 ‘le roi et Madame’, ‘à mon seul plaisir’, Michon, 2011, p. 85. 

3 Lecoq; Orth, 1999. 

4 ‘regime, gouvernement et totalle administracion des affaires’, ‘nostre très chère et très 
amée dame et mère la duchesse d'Angoulesme et d'Anjou, comme à celle dont avons totalle et 
parfaicte confidence et que savons certainement qu'elle se y saura saigement et vertueusement 
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from 15 July 1515, when preparations for the invasion of Milan were almost 
complete. In the history of France, Louise de Savoie was the first woman 
to have been officially appointed regent when she was neither daughter 
nor wife of a king.® The rights transferred at that time to the Duchess of 
Angouléme corresponded to a number of royal privileges. Francois I granted 
to Louise ‘full power, authority and mandate’ to handle judicial and legal 
affairs, defend the realm and its cities, convene the courts, and manage 
finances, both ordinary and extraordinary.f In addition, he entrusted her 
with the right to grant pardons.’ In reality, the rights then conferred upon 
the Duchess of Angouléme were limited. The king himself retained the great 
seal that authenticated official documents, so it was he who continued to 
handle state affairs, especially diplomatic ones and those concerning Italy. 

Although this first regency lasted but a few months and granted limited 
powers to Louise, contemporary writers already considered her the king’s 
alter ego. Soon after Francois had returned from Italy and Louise's regency 
had ended,*® the Lyonnais writer Symphorien Champier (1471-1538) published 
in Paris his Grandes Chroniques de Savoie The author did not indicate that 
Louise commissioned the work, but he nevertheless crafted it with details 
that he knew would curry favour with her. In the frontispiece of the copy 
offered to Louise, François and Louise are seated on one and the same throne 


acquitter par sa prudence, pour la grande et singulière amour et zelle qu’elle porte à nous et 
icelluy nostre royaume’. The text is quoted from Levasseur, I, 1515-1516, n° 64, pp. 262-68. All 
translations are our own. About this letter, see McCartney, pp. 126-27. 

5 Bertiere. The author reminds us that in France, even though Salic law was barely contested, 
the tradition of leaving his wife in charge of the domain when a husband departed for war or a 
crusade was well established. 

6 ‘plain povoir, auctorité et mandement’, Levasseur, I, p. 264. 

7 ‘deremettre, quicter, pardonner et abolir à tous ceulx que besoing sera tous cas, crimes et 
delictz qu'ilz pourroient avoir commis et perpetrez envers nous et justice’, Levasseur, I, p. 265. 
8 According to the Itinéraire de la chancellerie royale sous le règne de François I” published 
in Marichal, ed., Catalogue des actes de François I”, VIII, pp. 417-18, François arrived in Sisteron 
on 13 January 1516 and on 24 February in Lyons where he remained until 28 May. 

9 Printed by Jean de La Garde on 27 March 1516, the colophon records that Champier completed 
the work in 1515 and that he was ‘conseillier et premier medecin’ of Antoine, Duke of Lorraine. 
The Universal Short-title catalogue (USTC) lists 28 other copies of this edition, all of which bear 
on the title page a large woodcut of the arms of Savoy. In the presentation copy (BnF, Rés. Vélins 
1173), the arms have been painted (a white cross on a red field) and the motto ‘FERT’ added in 
gold letters to either side of the cross. Moreover, the final words of the lengthy title have been 
erased so that the names of both Champier and La Garde are missing. The page bearing the 
colophon is also lacking in this copy, as if the book were a manuscript, individually prepared, 
rather than one copy — albeit illuminated on vellum — of a printed edition. See M.B. Winn, 
2007, p. 268. 
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(Fig. 3.1). It is tempting to see therein a visual rendition of the political 
power shared by mother and son. The young king is represented in full 
regalia (hat encircled with a crown, collar of the Order of St. Michael, mantle 
adorned with fleurs-de-lis and ermine, coronation gloves, scepter and hand 
of Justice), apparel in fact reserved solely for the coronation ceremony." The 
chamber in which the book is presented also manifests regal splendor in 
the raised dais and fleur-de-lis drapery. As for Louise, she appears as usual 
in widow’s clothing, which typically consisted of a dark-colored gown, 
usually brown or black, adorned only by the ermine or sable lining of her 
bombard sleeves. A black headdress, often reinforced with a broad white 
band that, like the nun’s bandeau, hides the forehead, falls into long panels 
in a style popular in the 1490s. Throughout the period, in text and image, 
this apparel identified Louise as an eternal widow, entirely devoted to 
her son, now the king.” After the death of Charles of Angoulême in 1496, 
Louise never remarried, a fact that her entourage consistently emphasized. 
In the manuscript of the Petit Livret a l'honneur de sainte Anne (after 1518) 
addressed to Louise, François Demoulins (c.1470/1480-1526?) writes that the 
apostle says that true and good widows are those who wished to have only 
one husband.” It is notable that in the majority of images, Louise’s attire 
is intentionally unadorned. In the frontispiece to the Grandes Chroniques 
de Savoie, she wears a simple gold chain that seems to correspond to that 
of Francois’s Order of St. Michael. In other miniatures, while she might 
wear a finely worked gold belt, she is almost always dressed with a sobriety 
uncustomary for her rank. Her dress only rarely displays shimmering colors, 
rich fabrics, or jewels." The sources that recount the major ceremonies of 
Francois’s reign, especially coronations and royal entries, likewise take note 
of Louise’s sober dress, which distinguished her from other ladies of the 
court. For the coronation of Eleanor of Austria (1498-1558), for example, 
Louise’s clothes were ‘without ornament’, while the ‘coifs, corsets, mantles 


10 BnF, Rés. Vélins 1173, fol. 1". The miniature covers the woodcut of a writer at his desk that 
appears in all other copies. See, for example, the copy at the Bibliotheque de l'Arsenal (4-H-1382), 
digitized on Gallica. 

11 Chatenet and Lecoq, p. 22. 

12 Zvereva, 2015a. 

13 ‘lapoustre dyt que les vrayez et bonnez vefvez, ce sont cellez qui n’ont jamaiz voulu avoir qu'un 
| mari’ (Bibliothèque de l'Arsenal, ms. 4009, fol. 19°"). In our transcriptions from contemporary 
sources, we have expanded abbreviations, altered capitals and punctuation so as to conform 
to modern usage, added a cedilla to ¢ and an accent aigu to final tonic e (parlé, aprés) except 
when it is followed by —z. 

14 Zvereva, 2015b, pp. 23-24. 

15 David-Chapy, 2015, pp. 72-73. 
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Figure 3.1 Symphorien Champier, Les Grandes Chroniques de Savoie 


Paris: J. de La Garde, 1516) Paris, Bibliothèque nationale de France, Rés. Vélins 1173, fol. 1" 


89 


90 LAURE FAGNART AND MARY BETH WINN 


and surcoats’ of the ladies, duchesses and countesses who accompanied the 
queen were ‘adorned with precious stones of such value that the smallest 
was estimated at more than 50,000 écus’. This deliberate desire to appear 
in public, even several decades after the death of her husband, in somber 
and sober mourning dress, while she occupied a major position at court, 
constituted a political act. 

Without doubt, this attire made explicit the role that Louise intended to 
play at court. She was neither queen nor dowager queen; she was a widow, 
an eternal widow. She was mother of the heir to the throne, then king of 
France. She was head of the family, replacing the pater familias, dead 20 years 
earlier, founder of a new dynasty, regent, veritable alter rex, entirely devoted 
to her son’s destiny, to which she expected to contribute significantly, and 
guardian, in the same capacity as other exemplary widows of history, of 
the requisite qualities of wisdom, virtue, chastity. If the frontispiece of the 
Grandes Chroniques de Savoie insists on the power that mother and son 
share, Champier’s text calls special attention to Saint Louis (1212-1270) 
who acceded to the throne at age twelve and was therefore left ‘under the 
tutelage and protection of his mother named Blanche, who without ceas- 
ing took great care and solicitude to instruct and teach him in all virtues 
and in the holy catholic faith’. Genealogical charts demonstrate how the 
noble houses of Valois, Alençon, and Bourbon descend, through male and 
female heirs, from Saint Louis. At the end of the Chroniques, Champier is 
careful to record that Louise and her brother Philibert II (1480-1504), ‘very 
handsome children, sensible and courteous’, were born to Duke Philippe 
and his first wife, Marguerite de Bourbon (1438-1483). Louise married the 
Count of Angouléme and gave birth to Francois, the very Christian king of 
France, first of that name." Champier connects François with the Trojan 
heroes and aligns Louise with Saint Louis, the very Christian French king, 
and with his mother Blanche of Castile (1188-1252). Composed to the honor 
and glory of the ‘very high and very excellent princess, my lady Louise de 


16 ‘sans aucun enrichissement’, ‘chappeaulx, corsets, manteaulx et surcots’, ‘enrichis de 
pierreries de telle valeur que le moindre estoit estimé plus de cinquante mille escus’. Godefroy, 
pp. 218-19. For the identification and description of garments of this period, see the copious 
documentation and illustration in Van Buren. 

17 ‘enla tutelle et protection de sa mere appellee Blanche, laquelle sans descontinuer print une 
merveilleuse sollicitude et cusançon [soin] de le bien instruire et enseigner en toutes vertueuses 
meurs et en la saincte foy catholicque’, fol. 6". 

18 ‘tresbeaulx enfans, saiges et humains’, fol. 131". 

19 ‘espousa monseigneur le conte de Angoulesme, de laquelle est venu le roy François, tres- 
chrestien roy de France, premier de ce nom’, fol. 131". 
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Savoie, mother of the very Christian and very excellent king of France’,”° 
Champier addresses her in the dedication as a ‘very noble and illustrious’ 
princess. He repeats the same two adjectives to describe the subject of his 
Chroniques, namely ‘this very noble and illustrious genealogy’ of the dukes 
and princes of Savoy whose history is eminently worthy of record.” 

With similar flattery, the Franciscan Jean Thenaud (1474/1484-1542/1543) 
dedicates to his ‘superillustrious lady’ le Triumphe des Vertuz, an ensemble 
of four treatises on the cardinal virtues of Prudence, Fortitude, Justice, and 
Temperance.” Louise commissioned this work for her son, and it offered 
ample testimony, both visual and verbal, to the mother-son couple at 
the helm of the kingdom. The first volume, dating from 1517, includes the 
treatises on Prudence, honoring her daughter, Marguerite d’Angouléme, 
and Fortitude, honoring her son, François I.?3 The second volume, dating 
from about 1519, includes the treatises on Justice, honoring her grandson 
François (dauphin from 1518-1536) and Temperance, honoring her daughter- 
in-law, Queen Claude (1499-1524).4 The frontispiece of the first volume 
depicts the traditional presentation of the book.” The author, tonsured 
and dressed in a hooded habit tied at the waist with the knotted cord of the 
Franciscans, kneels before Louise who, as in similar frontispieces for Anne 
de Bretagne (1477-1514), sits on a throne surrounded by a female court. We 
know that the number of noblewomen at the court of France increased 
at the end of the fifteenth century and that these female courts reflected 
and enhanced the position of the lady who assembled them around her.”® 
In the frontispiece, the ladies who surround Louise are attired in coloured 
gowns adorned with belts and necklaces while the Duchess herself wears 
a rather plain dress, with gold highlights, and a headdress nearly identical 
to a nun's coif. Here again, her apparel distinguishes Louise from the other 
ladies represented in the miniature, especially since her dress, as well as 
the rosary that she holds in her hand, seem to echo the Franciscan robe. 
It is nonetheless an almost-queen who is depicted, as if the mental image 


20 ‘treshaulte et tresexcellente princesse, ma dame Loyse de Savoye, mere du treschrestien et 
tresexcellent Roy de France, Françoys premier de ce nom’, fol. 132", colophon. 

21 ‘tresnoble et illustre princesse’, fol. b1’; ‘tresnoble et illustre genealogie’, fol. b1”. 

22 OnThenaud, see Pierre. For the editions of the treatises, see Thenaud, with the dedication 
to his ‘superillustre dame’ in vol. I, p. 3. About the manuscripts, see Orth, 2015, II, n° 7, pp. 49-56 
and n° 8, pp. 56-60. 

23 Saint-Petersburg, National Library of Russia, Fr. F. v. XV, I. 

24 BnF, ms. fr. 144. 

25 Fora reproduction, see Voronova and Sterligov, p. 208, pl. 253. 

26 Viennot, 2000, pp. 93-96; Zum Kolk. 
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had superseded historical fact. Louise is seated on steps covered in blue 
and gold, the colors of fleur-de-lis fabrics, within an architecture à l'antique 
from which hangs a red drapery bearing her arms.” 

In the frontispiece to the second volume of the Triumphe des Vertuz, her 
imagined status is made manifest: Louise is now crowned.”® Dressed in the 
same gown of golden highlights, with a gold belt, she wears a wide crown 
and holds in her hands a scepter and rays. She is seated, as on a throne, at the 
edge of a fountain bearing her arms. This principal fountain irrigates four 
smaller fountains, the first evoking Fortitude, surmounted by a salamander, 
with the arms of Francois I; the second, Justice, with the arms of the dauphin 
Francois; the third Temperance, with the arms of Claude de France; the fourth 
Prudence, with the arms of Marguerite d'Angoulême. The Latin inscription 
inserted near the kneeling author, Dive Lathone Apollinis et Dyane Matri 
Virtutum Fonti Perhempni (‘To the divine Latona, mother of Apollo and Diana, 
perennial source of virtues’), associates Louise with one of the most celebrated 
mothers of ancient mythology. This assimilation is also found in the second 
version of Thenaud’s dedication: ‘You (among the illustrious, renowned, heroic 
and superexcellent ladies the greatest), represented by poets as that goddess 
Latona, mother and parent of Apollo and Diana, are that living fountain’.”9 
The first version establishes a Christian parallel between earthly paradise 
and the present ‘very Christian realm, which is the monarchic and more than 
imperial house of France’ of which Louise is ‘the source and living fountain’, 
thus implicitly connecting Louise with the Virgin Mary.*° The frontispiece 
moreover subscribes to the tradition of Marian imagery, since it derives from 
images associating Mary with the fountain of gardens (fons hortorum) or 
with the well of living water (puteus acquae vivae)3 

This masterpiece by Thenaud is not the only one to associate Louise 
with the Virgin Mary. The analogy had already been suggested long before 
Francois ascended to the throne in a manuscript offered by the Parisian 
publisher Anthoine Vérard (1485-c.1512) to Louise around 1500, the Vie 


27 The initials inscribed in the pavement below, ‘L-‘M’~F’, are those of the Angoulême ‘Trinity’: 
Louise, her daughter Marguerite, and her son. See Knecht, 2015. 

28 BnF, ms. fr.144, fol. B. Digitized on Gallica: http://gallica.bnf.fr/ark:/12148/btv1b10520631m/ 
f5.image.r-triomphe%20odes%2overtuz (accessed 19 January 2017). See also Lecoq, pp. 338-340. 
29 Includedin the copy of the Bibliothèque de l'Arsenal, ms. 3358 but not in that of St. Petersburg. 
‘Vous (des illustres, renommees, heroes et superexcellentes dames la plus), figuree par les poetes 
en celle deesse Lathone, mere et parente de Phebus et Dyane, estes celle fontaine vive’, Thenaud, 
I, p. 4. 

30 ‘royaulme treschrestien, qui est la monarchalle et plusque imperialle maison de France’, 
Thenaud, I, p. 281. 

31 Lecoq, p.340. 
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Nostre Dame, the text of which is taken from the Matines de la Vierge by the 
poet Martial d'Auvergne (1420-1508).*” In his dedication, Vérard employs 
metaphors for Louise (‘flower of honor’, ‘fruit of virtue’) that imitate those 
for the Virgin (‘she is virtue, she is the clear fountain’), thus reinforcing the 
parallel between the two mothers that is illustrated by facing miniatures: 
the Virgin and Child on fol. 3", Louise and her young son on fol. 2.33 If 
Mary is ‘our mother, our supreme head’, Louise is the one who holds ‘the 
sovereign branch of the lily’34 This symbolism endured until Louise’s death: 
her embalmed heart was buried in Notre-Dame Cathedral, in a casket the 
cover of which displayed a crowned lily issuing from a crowned heart.55 
Louise’s identification with the Virgin is also noteworthy in the Chants 
royaux du Puy de Notre-Dame d'Amiens, a work composed in 1517-18.2° At 
the end of May 1517, Francois, Claude, Louise, and Marguerite undertook 
a long voyage in Picardy and Normandy. On 17 June, the court visited the 
cathedral in Amiens where a series of paintings in honor of the Virgin was 
displayed. Every year, the society of the ‘Puy de Notre-Dame’, dedicated to 
the Virgin, organized a poetry contest. At the Feast of the Purification, the 
newly elected master of the society would announce the verse or palinode 
he had just composed in the Virgin’s honor, which would serve as the refrain 
for the competition the upcoming year. At Christmas, he would unveil the 
painting that illustrated the verse and would serve that year as the altar 
painting for the society. The competition would then be launched. The 
collection of paintings and poems that hung in the cathedral of Amiens 
impressed Louise de Savoie: she ordered copies, which were then assembled 
into a manuscript. Illuminated by the Parisian painter Jean Pichore (fl. 
1490-1521) and his workshop, from sketches made by Jacques Plastel of 
Amiens, the manuscript reproduces 47 of the paintings executed for the 
contests held between 1458 and 1516. All of them show the Virgin and Child, 
surrounded by numerous people, in scenes that emphasize the saving grace 
of Mary. Kneeling as the donor, the master holds in his hands a phylactery 
(or banner) on which is written the verse of the palinode. In the dedication 


32 BnF, ms. fr. 985. 

33 For reproductions and discussion of these miniatures, see M.B. Winn and Wilson-Chevalier, 
p. 239 and pl. XVI, fig. 97. 

34 ‘fleur d'honneur’, ‘fruit de vertu, ‘c’est la vertu, c’est la clere fontaine’, ‘nostre mere, nostre 
chef capital’, ‘du liz la branche souveraine’, fols 15, 1’. 

35 See the reproduction in Crépin-Leblond and Barbier, p. 137. 

36 BnF, ms. fr.145. Digitized on Gallica: http://gallica.bnf.fr/ark:/12148/btv1b8426257z?rk=21459;2 
(accessed 19 January 2017). Lecoq, pp. 325-35; Zöhl, 2004, pp. 25-42; Zéhl, 2007; Orth, 2015, II, 
n° 18, pp. 83-88. 
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scene, Louise is seated on an elaborate gold chair, its high back sculpted 
with her coat of arms.37 She sits in state at the center of the composition, 
her feet resting on a green cushion. Dressed in her traditional widow’s 
clothing, she is surrounded by numerous ladies of the court. As Anne-Marie 
Lecoq and Caroline Zühl have already noted, the king’s mother occupies the 
place reserved for the Virgin in the paintings of the ‘puy’ reproduced in the 
manuscript, while the two magistrates (Andrieu de Monsures and Pierre 
Louvel) who offer her the book, are represented as the devout worshipers, 
kneeling at the feet of Mary and their patron saint.3° Louise’s already regal 
posture is thus enhanced with almost-divine authority. 

The dedication in the form of a chant royal, analogous to those addressed 
to the Virgin, reinforces the connections between Louise and Mary, their 
respective maternities, and by extension between Francois and Christ: 


You carried as mother and regent 

The royal blood, the honorific body 

Of King Francois who rules the French, 
Giving them admirable hope, 

For which, while the unsurpassed queen 
Mary, virgin in her maternity, 

Brought us in person 

The hope of the entire world, 

So are you too, by another quality, 

The frank and humble mother, 

For the great hope of France.?9 


While Mary is unsurpassed as the virgin mother whose son brought hope 
to the entire world, Louise nonetheless gave birth to King Francois, hope 
of France, thus becoming mother of the entire realm. Although the text’s 
reference to humility alludes to that essential quality of the Virgin at the 
moment of the Annunciation, the implicit equation of Louise with Mary asserts 
a stature ordained by God himself, granting the king’s mother an authority 


37 BnF, ms. fr. 145 fol. 1"; see http://gallica.bnf.fr/ark:/12148/btv1b8426257z/f8.image (accessed 
19 January 2017). 

38 Lecoq, p. 333; Zöhl, 2004, pp. 32-34. 

39 ‘Tu as porté comme mere et regente / Le royal sang, le corps honorificque, / Du roy Françoys 
qui les Françoys regente, / En leur causant ung espoir admirable, / Dont, quoy que la royne 
insuperable, / Marie, vierge en sa maternité, / Nous a porté quant a l'humanité / Totalement du 
monde l’esperance, / Aussy es tu, par aultre qualité, / Mere humble et franche / au grand espoir 
de France’, BnF, ms. fr. 145, fol. 2', vv. 13-22. 
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that transcended the terrestrial sphere. Suggested as early as 1500 in Vérard’s 
dedication to the Vie Nostre Dame, the identification of Louise, mother of 
Francois, as the temporal equivalent to the Virgin Mary, mother of Christ, is 
here fully exposed in word and image. This spiritual authority bestowed upon 
Louise justifies her political role as the king’s regent, his alter rex. 


The Second Regency 


On12 August 1523, as Francois was preparing for his second Italian campaign, 
he once again appointed his mother as regent.*° In a royal letter the king 
justified the need for a regency and for his choice: 


We could only provide for such a government and administration the 
person of our very dear and very beloved lady and mother, the Duchess 
of Angouléme and Anjou, Countess of Maine, as much for the zeal and 
singular love and legitimate and natural affection that we know she 
bears to us and to our realm, provinces, and dominions, and to our loyal 
and obedient subjects thereof, as for the good experience she has in such 
matters, as in a similar case, when we left for the conquest of our duchy 
and state of Milan and the dominion of Genoa, soon after our accession 
to the crown, she exerted and administered while regent and governor 
for us in our said realms, provinces, and dominions hitherto, to which 
charge she acquitted herself, as is certain and well known, with such virtue 
and prudence that she is worthy of praise and singular commendation.*! 


The powers granted to Louise were described in more detail than for 
Francois’s first Italian campaign. They concerned all areas of government 


40 Levasseur, III, 1521-1523, n° 355, pp. 282-289. See Henry-Bordeaux; Mayer; McCartney, 
pp. 131-35; Knecht, 2011, pp. 178-82; Michon, 2015. 

41 ‘Nous [...] ne pourrions pourvoir a ung tel regime et administration, que de la personne de 
nostre treschere et tresamée dame et mere, la duchesse d’Angoumoys et d'Anjou, contesse du 
Maine, tant pour le bon zele et singulier amour et affection legitime et naturelle, que savons 
certainement qu’elle a porte [sic] a nous, et nosd. royaume, pays et seigneuries, bons loyaulx et 
obeissans subgectz d’iceulx, que pour la bonne experience qu’elle a en telles matieres, que en 
cas semblable, que allasmes a la conqueste d’iceulx noz duché et estat de Millan et seigneurie 
de Genues, tantost apres nostre advenement a la couronne, elle exercea et administra demorant 
regente et gouvernante pour nous en nosd. royaume, pays et seigneuries de deça, en la quelle 
charge elle s'aquicta, comme il est certain et notoire, si vertueusement et prudemment, qu'elle 
en est digne de louenge et singuliere recommendacion’, Levasseur, III, 1521-1523, n° 355, p. 284. 
The text goes on to express the king’s confidence in Louise’s ‘senz, vertuz, prudence et integrité’. 
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affairs, the convocation of sovereign courts, the execution of sentences 
and arrests made by these courts, the security of the realm, commerce, 
finances, the right of pardon, and the appointment of officers. The regency 
extended through the entire captivity of the king following his defeat at 
the Battle of Pavia on 24 February 1525 until March 1526. Louise, residing 
at the Abbey of Saint-Just, near Lyons, ruled over an enlarged Council, 
presided by the chancellor, Antoine Duprat (1463-1535). When the king was 
taken prisoner, the Parlement of Paris sought to reinforce its own power 
by limiting that of Louise. It encouraged Charles de Bourbon (1489-1537), 
Duke of Vendôme, the closest male relative of the king and member of the 
Council, to claim the administration of the government, in place of the 
Duchess and Duprat. The Duke, it appears, refused to divide the realm, 
then in crisis. 

Despite this fragile context, Louise governed successfully, seeking above 
all to maintain peace within the realm and to liberate her son. In August 
1525, she signed with Henry VIII of England (1491-1547) the Treaty of the 
More, which broke the Anglo-Imperial alliance and thus put pressure on 
Charles V (1500-1558) to release her son.*? The Traicté de la paix perpetuelle, 
published on 22 September 1525, announced on the title page the agree- 
ment between the king and ‘Madame, his mother, Regent in France in his 
absence’.*8 A woodcut of the royal arms surrounded by the collar of the 
Order of St. Michael is printed on the last leaf. Louise also sought support 
from the sultan Soliman the Magnificent (1494-1566), an initiative that 
would be crowned with a military alliance against the Emperor in the 
Mediterranean. Finally, she sent her daughter Marguerite to negotiate 
directly with the Emperor. Louise’s efforts were successful in maintaining 
peace and securing the release of Francois I. 

For Louise and her entourage, this second regency became the moment 
to invoke, as did other elite women of the time, Blanche of Castile. Blanche 
— as a woman, mother of the king, widow, in charge of her son’s education 
and then as regent — offered several points of comparison with Louise. 
The similarity was proclaimed loud and clear in two works that Etienne 
Le Blanc (c. 1490-1565) composed for Louise: the Généalogie de Bourbon, 
Histoire des accroissements territoriaux des Bourbons, Vie de saint Louis; 
and the Gestes de Blanche de Castille. The Généalogie, dedicated to Louise 


42 Jacqueton. 

43 ‘Madame, sa mere, Regente en France en son absence’. 

44 BnF, ms. fr. 5719 and BnF, ms. fr. 5715 respectively. Orth, 2015, II, n° 38, pp.144-46 and n° 37, 
pp.140-43. Etienne Le Blanc succeeded his father Louis as greffier of the Chambre des comptes 
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and commissioned by her, was written at a time when she claimed the 
inheritance of her cousin, Suzanne de Bourbon (1491-1521), heir ofthe duchy 
of Bourbon, instead of Suzanne’s husband, the constable Charles de Bourbon 
(1490-1527). The composition is thus placed between 28 April 1521, date 
of Suzanne’s death, and 14 November 1522, date of the death of Anne de 
France, Suzanne’s mother. In the Généalogie de Bourbon, Le Blanc states 
that Suzanne has died without heir, while Anne is still living.45 According 
to Elizabeth A.R. Brown, the work was composed before 11 August 1522, 
when the Parlement of Paris began to examine the challenge to Suzanne’s 
will brought by Louise and François I.4° The date of the Gestes de Blanche 
de Castille is more controversial, although it must have been composed 
after Louise’s first regency.*” 

Le Blanc begins by explaining his choice of subject for ‘this little book’, 
extracted from the histories of France. Louise descended from Saint Louis, 
whose mother, Blanche of Castile, had acted as regent for her son, expel- 
ling his enemies and governing with virtue and prudence. Blanche was 
not, however, the first woman to ‘defend and save’ her people, as Le Blanc 
demonstrates by citing the two most famous biblical examples.** 


The good Judith, filled with all beauty and wisdom, being a widow, saved 
the people of Jerusalem and of all Judea from the hand of Holofernes, 
lieutenant general of the army of Nebuchadnezzar, king of the Assyrians. 
So also did Queen Esther, wife of Ahasuerus, king of Persia and Mede, 
from the hands of Haman, cruel tyrant.*9 


in 1509 and became Louise’s secretary in 1526. 

45 ‘de present est decedee sans hoir’, BnF, ms. fr. 5719, fol. 3°. 

46 Brown, p.10, n. 26. An edition and study of the Gestes is in preparation by Elizabeth A.R. 
Brown and Mary Beth Winn. 

47 Lecoq, pp. 477-78 dates its composition to the first regency. Other scholars propose the second 
regency (McCartney, pp. 133-35; Viennot, 2008, pp. 80-81; M.B. Winn and Wilson-Chevalier, 
p. 243). Brown and Zale, pp. 236, 252-53, date it to between 1515 and 1521, before Le Blanc had 
entered Louise's service. According to Orth, 2015, II, p.140, the manuscript dates from c. 1520-1522. 
48 BnF, ms. fr. 5715, fol. 1": ‘ce petit livre’; fol. 1": ‘Et n’est pas la premiere dame qui en l’ancienne 
et nouvelle loy a deffendu et sauvé le peuple’. 

49 ‘La bonne dame Judich, remplye de toute beaulté et sagesse, estant en viduité, sauva le 
peuple de Hierusalem et de toute la terre de Judee de la main de Holofarnes, lieutenant general 
de l’'armee du roy des Assyriens, Nabuchodonosor. Ce que feist aussy la royne Hester, femme de 
Assuere, roy de Perse et de Mede, des mains de Aman, cruel tyrant’, fol. 1". 
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In line with these illustrious women, Louise, too, had ‘until now guarded 
and defended the people of France’5° This apparent reference to her regency 
established a link to those of Blanche of Castile, one during her son’s minority, 
between 1226 and 1234, the other beginning in 1248, when the king departed 
for the crusade. To such a regency similarly, wrote Le Blanc, ‘has succeeded, 
by her great prudence and virtue, the very honorable, powerful and excellent 
princess and my very revered lady, Madame Louise’. Le Blanc emphasized 
elements that established a clear parallel between the two mothers. Blanche 
oversaw her son’s education: she was his tutor and engaged the most worthy 
and wise counsellors, both religious and lay, that one could find.5? The king 
became benevolent (debonnaire) through the advice of his mother who was 
compassionate and magnanimous, always striving to do good works and 
to treat everyone, great and small alike, with justice.53 Against the nobles 
who thought that the government of the realm did not belong to a woman, 
the king maintained the contrary, and, fully confident in his mother, he 
entrusted her with his kingdom. Le Blanc asserts another argument against 
the ‘envious’ who claim that a mother should not hold the government of 
her son, namely that natural law grants her this power, witness the proverb 
bon sang ne peult mentyr (‘Good blood cannot lie’). Furthermore, virtue 
reigns in some women more than in many men, and in such cases, ‘they 
deserve not only to be called women, but men’.54 Such statements seem to 
hold greater significance for the years 1523-26, when Louise’s authority was 
being contested and her regency extended because of her son’s captivity, 
than for her first regency. 

Moreover, a stylistic analysis of the celebrated frontispiece further 
substantiates this later date.55 According to Guy-Michel Leproux, the 
frontispiece is closely related to the Rosenwald Hours of 1524.5° A motif of 


50 ‘jusques cy gardé et deffendu le peuple de France’, fol. 1". 

51 ‘alaquelle regence a, par sa grande prudence et vertu, succedé treshaulte, trespuissante et 
tresexcellente princesse et ma tresredoubtee dame, Madame Loyse’, fol. 21". 

52 ‘Blanche, sa mere, le feist endoctriner et enseigner, car elle l’avoit en garde comme tutrice, 
et luy quist gens de conseil, tant clercs comme laiz, les plus preudhommes et les plus sages que 
on peut trouver’, fol. 3". 

53 Blanche ‘tousjours s’estudioit a faire bonnes œuvres [...] faisant justice tant au grant que 
au petit, sans acception de personnes’, fol. 19". 

54 ‘elles meritent non seullement estre appellees femmes, mais hommes’, fol. 7°. 

55 Digitized on Gallica: http://gallica.bnf.fr/ark:/12148/btv1b55005969b/f8.image (accessed 
12 January 2017). 

56 Washington, Library of Congress, Rosenwald Collection, ms. 10, fol. 79°. We thank Guy-Michel 
Leproux for this information. The Rosenwald manuscript is digitized at http://hdl.loc.gov/loc. 
rbc/rosenwald.0014.2 (accessed 12 January 2017). See also Orth, 2015, II, n° 41, pp. 152-56. 
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two superimposed columns surmounted by winged cupids likewise frames 
the image of Saint John on Patmos, behind whom rises a similar chateau built 
on a rocky cliff.57 Seated beneath a dais of green velvet, Louise wears her 
traditional widow’s clothing. Her face derives from an original portrait by 
Jean Clouet (c. 1485-1541), since lost, that was undoubtedly executed around 
1516-18, since it appears in the frontispiece to the Petit Livret a l'honneur 
de sainte Anne, whose dedication mentions only the royal children born 
before 1518.58 She is outfitted with gigantic wings whose significance is 
multiple. They are, first, a rebus on the ‘L of her name, but also an evocation 
of her protective role, first of the dauphin, then of the king. Similarly, the 
anonymous author of the Compas du Daulphin, composed around 1505-15, 
begged Francois’s mother to keep him under her wing.59 But these wings 
are also borrowed from the Bourbon emblems, thereby reflecting Louise’s 
claim to that inheritance.®° In any event, the king’s mother is portrayed as 
regent, governing the realm, since she holds with both hands the tiller ofa 
rudder, plunged into a rectangular pool filled with water. The rudder is of 
course the instrument used for directing the country, the traditional symbol 
of government. This government extends beyond the walls of the palace to 
include the whole realm; the room in which the two figures appear opens 
in fact through an Italianate loggia onto a vast landscape. At Madame’s 
feet, lying prostrate on a humble bed, the author awaits a commission, as 
indicated by the Latin words inscribed on the dais (‘remarkable for piety’) 
and on the frame (‘say a word and I shall be cured’). The words recall those 
of the preface, in which the author hopes to earn Louise’s favor and make 
her ‘turn [her] eyes of pity and clemency on [him], which however has not 
yet occurred”? Le Blanc achieved his goal when Louise named him clerk 
and auditor of the Chambre des comptes in May 1525, the terminus ante quem 
therefore for the work’s composition. In 1526, he became her secretary and 
later that of her daughter Marguerite. The Gestes de Blanche de Castille 
emphasized Louise’s ability to guide the ship of state in the absence of the 


57 Fol.14". 

58 Bibliothèque de l'Arsenal, ms. 4009; Zvereva, 2011, p. 203, cat. 4. The portrait by Clouet is 
also known from the copy preserved in Knowsley (Derby Collection, inv. W 418, fol. 4, c. 1525) 
or fol. 2” of the Livre d'heures de Catherine de Médicis (BnF, ms. nouv. acq. lat. 82, c. 1573). 

59 BnF, ms. fr. 2285, fol. 7', ‘sous [son] aile cherie’. 

60 See Lecoq, pp. 470-77; M.B. Winn and Wilson-Chevalier, p. 243; Fagnart and Girault. 

61 “Insignis Pietate’, ‘Verbo dic tfantu]m et sanabitur’. 

62 ‘et faire tourner voz yeulx de pitié et de clemence vers moy, ce que toutesfois ne m'est encores 
advenu’, fol. 1". 

63 Orth, 1999, p. 85. 
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king, to govern the realm by herself, as had her illustrious predecessor, 
regent to Saint Louis. 

Le Blanc’s two works are not the only ones to associate Louise de Savoie 
with Blanche of Castile, nor was the association with Judith and Esther 
unprecedented. Indeed, an emblematic example can be found in the stained- 
glass windows of the Sainte Chapelle, that monumental reliquary erected 
by Saint Louis to house the relics of the Passion of Christ, including notably 
the crown of thorns and the True Cross, bought from the Venetians to whom 
the bankrupt Baudouin, Emperor of Constantinople (1217-1273) had pawned 
them. Depicting the stories of Judith and Esther, several windows might be 
interpreted as an homage to Saint Louis’s mother, who had assumed the 
regency during the king’s youth, when most of his vassals were in league to 
usurp the government. The heraldic decor is especially elaborate, with the 
lily of France, the castles of Castile, or and gules, and the arms of Castile. 
The niche reserved for Blanche and her daughter-in-law, Queen Marguerite 
de Provence (1221-1295), during the religious offices, was arranged beneath 
these windows.54 Contemporary literature paid particular attention to Judith. 
She is a model of virtue, piety, and chastity in the 1504 Vies des femmes 
célèbres of Antoine Dufour (d. 1509), commissioned by Anne de Bretagne but 
surely known to Louise, and in the 1534 Palais des nobles Dames of Jehan du 
Pré (d. 1504) dedicated to Marguerite d’Angouléme.® In the Chants royaux 
du Puy de Notre-Dame d'Amiens, prepared for Louise, one refrain focuses 
on Esther: ‘Fair Esther, elected by the king of heaven’. The author praises 
Esther for saving the Jews and thereby prefiguring the Virgin’s intercession 
on behalf of humankind. The accompanying miniature depicts, in the right 
background, Esther kneeling in supplication before Ahasuerus and, in the 
foreground, being crowned, in a gesture parallel to the Virgin’s coronation 
by the infant Christ, which occupies the center of the painting. 

Blanche, Louise, and Esther were also linked together on 1 May 1517 for the 
entry of Queen Claude into Paris, following her coronation at Saint-Denis. 
The street celebrations for the occasion were organized by Pierre Gringore 
(1475-1538). An abundant documentation, analyzed by Anne-Marie Lecoq and 
Cynthia J. Brown, describes the raised platforms on which dramatic stagings 
were performed all along the parade route.” The last play, presented in front 
of the Palais Royal where the supper was prepared, showed Saint Louis, 


64 Leniaud and Perrot, pp. 158, 169. See also Jordan, pp. 344-46; and Wilson-Chevalier, pp. 26-27. 
65 C. Winn, 2003, p. 292; Llewellyn. 

66 ‘Plaisant Hester, du roy des cieulx eslute’, BnF, ms. fr. 145, fol. 19". 

67 Lecoq, pp. 377-91; Gringore. 
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crowned and enthroned.® If one trusts the painter of one of the contemporary 
manuscripts depicting these events, the king, holding the scepter and the hand 
of Justice, was flanked by the figures of Justice and Louis’s mother, Blanche 
of Castile.°9 The presence of the arms of François I and Claude de France, 
attached to the base of the platform, allows for no doubt: the scene makes 
an obvious allusion to the mother of the reigning king, as equal in authority 
to Blanche of Castile. The dialogue between the characters does likewise: it 
evokes a ruler guided in his decisions by the maternal figure and by Justice.”° 

Furthermore, Claude’s entry pageant into Paris in 1517 also emphasized the 
biblical heroine Esther whom Le Blanc named as predecessor to the French 
regents, Blanche of Castile and Louise de Savoie. Esther was represented at 
the Saint-Denis gate, on the first raised platform. The scene is depicted in a 
manuscript offered to Claude herself, as well as in manuscripts of the Sacre 
de Claude de France.” Centered within the symbolic representation of the 
coronation (the basis for the legitimacy of the queen), Claude is crowned by 
the dove, symbol of the Holy Spirit (an obvious allusion to the Coronation 
of the Virgin), surrounded by six heroines of the Bible, each embodying a 
virtue of the ideal wife: Sarah for fidelity, Rachel for conjugal amiability, 
Rebecca for prudence, Esther for modesty, Helbora for good morals, Lia for 
fecundity. Gringore specifies that Esther, despite her humility, found a means 
to have her enemy Haman hanged.” At the foot of the platform stood four 
virtues, embodied in four virtuous and venerable widows of France: Prudence, 
Louise de Savoie; Justice, Anne de France, Duchess of Bourbon; Magnanim- 
ity, Marguerite de Lorraine-Vaudémont, Duchess of Alençon (1463-1521); 
and Temperance, Marie of Luxembourg-Saint-Pol, Countess of Vendôme 
(1462/72-1547). The order, and indeed the names, of the virtues vary according 
to the source but the association of Louise with Prudence is widely attested. 

The parallel between Louise and Blanche of Castile was also promoted in 
the Dicts sybillins par personnages, an anonymous collection, copied after 
1515.73 In the author's dedication ‘to the very noble of high renown princess 


68 Gringore, p. 307. 

69 BnF, ms. fr. 5750, fol. 49°. The miniature is viewable at the Banque des Images (http://images. 
bnf.fr/jsp/index.jsp); see also Lecoq, p. 389; and Gringore, p. 121. 

70 Lecoq, p. 390, who transcribes additional text from Le Moyne, fol. 16. 

71 BnF, ms. fr. 5750, fol. 37, and ms. 491 de l'École nationale supérieure des Beaux-Arts de Paris 
and British Library Cotton Titus A.XVII respectively. Lecoq, pp. 377-380; Gringore, pp. 109, 122. 
72 ‘Mais non obstant l'humilité de laditte Hester, trouva moyen de faire pendre son ennemy 
au gibet’, Gringore, pp. 163-64. 

73 BnF, ms. fr. 2362. Lecoq, p. 582, n. 95; Colin, ‘Louise de Savoie et la musique’, pp. 222-24. The 
work contains a mystery play that includes a Noél with music. The manuscript is digitized on 
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of Angoulême, mother of King François’, Louise was compared to illustrious 
mothers, including Blanche of Castile, who have guided (‘conduit’) their 
sons. The author acknowledged 


the care that you have for the common good to guide wholesomely your 
son François, by God’s grace, King of the French, like Saint Monica, Saint 
Augustin, Saint Ciline, Saint Remy, Saint Aelidis, Saint Bernard, and other 
innumerable saintly mothers, each her child; also like Queen Blanche Saint 
Louis, to whom she often said that she would rather see him beheaded 
than that he commit a mortal sin.” 


This last phrase is encircled in the manuscript with a hand-drawn line, 
as if a reader had highlighted its importance. It is worth noting that the 
Cimmerian Sibyl is represented wearing a red dress and a headdress that 
resembles the one typically worn by Louise, although in her case it is blue.” 
The corresponding text refers to her Italian origins and underscores the 
fact that she nursed her son, insisting thereby on a mother’s nurturing 
character. But when the Sibyl speaks, she praises astrology by which, she 
asserts, God insures the correlation between earth (monde inferiore) and 
heaven (ciel superior). She declares that while contemplating the heavens 
one day, ‘the supreme Regent, Intelligence’ transmitted to her a ‘prophetic 
light’ by which she could recognize the influence of the planets and the signs 
of the zodiac.” It is to understand the astrological signs that she carries a 
globe and a sextant. The choice of the term ‘regent’ and its identification 
with intelligence is surely not fortuitous in a text dedicated to Louise de 
Savoie. One other sibyl displays similar attention. The Phrygian Sibyl, who 
predicts the Resurrection, carries the victory banner of the risen Christ, 
but in contrast to the colors normally used (a red cross on a white field), 
here the colors are reversed, so that they are identical to the arms of Savoy: 
a white cross on a red field.77 


Gallica: http://gallica.bnf.fr/ark:/12148/btv1b525016145.1=2362?rk=85837;2 (accessed 16 January 
2017). 

74 ‘Atresnoble de bonne fame, haulte princesse d’'Angoulame, mere du Roy François [...] advertiz 
aussy du soing que avez pour le bien publicque de conduire salutairement monseigneur vostre 
filz Francois, par la grace de Dieu roy des Francois, comme saincte Monicque, sainct Augustin, 
saincte Ciline, sainct Remy, saincte Aelidis, sainct Bernard, et aultres innumerables sainctes 
meres chascune son enfant; comme aussy la royne Blanche sainct Loys, auquel souvent disoit 
que myeulx aimeroit le veoir decoller que il commist ung pechié mortel’ fol. 2". 

75 Fol.19". 

76 ‘la supreme Regente, Intelligence’, ‘lumiere prophetique’, fol. 20". 

77 Fol. 37". 
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Alter Rex: The ‘Ladies’ Peace’ 


The culmination of Louise’s authority as alter rex manifested itself in 1529 
when her negotiations with Margaret of Austria led to the Treaty of Cambrai, 
named in consequence the ‘Ladies’ Peace’, a memorable agreement that 
brought to an end the second war between François I and Charles V.”8 During 
the autumn of 1528, when relations between the king and the emperor 
had deteriorated, Louise had taken the initiative to contact Margaret of 
Austria. The two princesses had long known each other: raised together 
at the court of Anne de France, one of the most politically astute women 
of the time, they were also sisters-in-law. In 1501 Margaret had married 
Louise's brother, Philibert II, Duke of Savoy. Preliminary discussions led to 
a meeting inaugurated on 5 July 1529 at Cambrai. Louise was accompanied 
by her daughter, Marguerite de Navarre, and by members of the Council, 
including Duprat and the constable Anne de Montmorency (1493-1567). 
Margaret of Austria was escorted by members of her Council and her court, 
and by deputies from the Estates. An important delegation from England, 
led by Sir Thomas More (1478-1535), Chancellor to Henry VIII, as well as 
representatives from the Italian states, mainly Venice and Tuscany, joined 
them. As for the King of France, he was off hunting at La Fère and at Coucy, 
while the Emperor, then in Barcelona, had already given his consent to 
the most important provisions. To stay in the background, at least for all 
appearances, was astute: Francois and Charles could at any moment reject 
the agreement if it did not suit them. Each was represented, however, by 
his most faithful adviser: Francois by his mother, and Charles by his aunt, 
formerly his guardian and governor of the Netherlands. Both women had 
served as regent of their respective realms, and, empowered by the rul- 
ers themselves, their authority was unchallenged. On 29 July, after fierce 
discussions, a compromise was reached. The treaty was signed on 3 August. 
Two days later, it was celebrated in the cathedral of Cambrai by a Mass, in 
the presence of Francois I, then by three days of festivities in the town. The 
detailed account of the meeting, with its negotiations but also its processions, 
Masses, banquets, and music, which punctuated the daily meetings, and 
analysis of the celebrations, in literature and the arts, that immortalized 
the meeting, both immediately and thereafter, is only now being written.”9 


78 Russell, pp. 94-161; Knecht, 1998, pp. 283-85 / Un prince, pp. 281-83; Hamon. 
79 Under the direction of Laure Fagnart, Jonathan Dumont, Pierre-Gilles Girault and Nicolas 
Le Roux, a newly-funded project on the ‘Paix des Dames’ is under way at the Université de Liège 
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Among the various texts in the form ofnews bulletins that have recorded 
the event, the most interesting as well as the longest, at twelve folios, is per- 
haps the publication in Antwerp by Guillaume Vorsterman of the Triumphe 
de la paix celebree en Cambray, avec la declaration des entrees et yssues des 
Dames, Roix, Princes, et Prelatz.®° The author, Jean Thibault, identifies himself 
below the title as ‘Astrologer of the Imperial Majesty and of Madame’, and 
as such, he was present in Cambrai in 1529.*' A woodcut on the title page 
displays three women standing above the prostrate figure of a male warrior 
in full armor who, according to the text, represents Mars, the god of war. 
Dressed in elaborate gowns and headdresses, the women are identified by 
names printed above their heads: Lady Margaret, The Regent, The Queen 
of Navarre (Fig. 3.2).°? Margaret and Louise are turned toward each other, 
clasping hands. Various astrological symbols appear with each figure, for 
Thibault explains the achievement of peace by the movement of the heavens, 
understood through philosophy and astrology as God’s order. Libra is the 
sign for the year 1529, a feminine sign in opposition to the masculine Aries. 
Given the configuration of the stars and planets at that time, he argues 
that only the two princesses, Margaret and Louise, could have achieved 
peace. It was, moreover, in the natural order of things that women would 
bring an end to the war that had lasted so long. After this introduction, 
Thibault proceeds to give an eye-witness account of the arrival in Cambrai 
of the two principals and their retinues, the discussions leading up to the 
agreement, and its signing.% He then provides a copy of the accord and 
describes the ensuing celebrations, with details about the dress, banquets, 
and music following the king’s arrival in Cambrai. Thibault concludes with a 
discourse on the ‘virtue of ladies’, citing both Judith and Esther as proof that 
when God wishes good upon his people, he has it accomplished by women. 
He claims that the peace achieved by Margaret and Louise is as great as 
that given to the children of Israel, for all of Christendom awaited it. They 
deserve as much honor as Judith, for they received from God the grace and 


and the Université Paris 13, in collaboration with the Musée royal de Brou (Bourg-en-Bresse). A 
volume of papers presented at the conferences held in Liège and Bourg-en-Bresse is in preparation. 
80 USTC 54350; copies seen: Paris, ENSBA Masson 1321; BnF Rés. Lb30.144. Three other copies 
are known: BnF, Rothschild 2135 (IV.4.73); BnF, Arts du spectacle, 8-RA4-37; Brussels, KBR, 
II.28.596A. Mary Beth Winn is completing a critical edition and study of the Triumphe de la 
paix. 

81 ‘Astrologue de Limperiale Majesté et de Madame’. A medical astrologer originally from 
Antwerp, Jean Thibault was invited to France in 1533 by Francois I who had met him in Cambrai. 
See Servet, pp. 10-12. 

82 ‘Madame Marguerite. La Regente. La Royne de Navarre’. 

83 Fol. 6". 
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Figure 3.2 Jean Thibault, La Triumphe de la paix celebree en Cambray 


(Antwerp: G. Vorsterman, 1529) Paris, ENSBA, Masson 1321, title page 
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gift to bring peace and assurance to the people. Finally he calls on the ‘bad 
husbands’ who have abased their wives and considered them foolish to 
honor them for having saved lives. Even though women are fragile in body 
and tender in complexion, they are often more virile and constant in mind 
than many men reputed for their knowledge and judgment.$4 Although 
Thibault’s astrological explanation for the ‘Ladies’ Peace’ seems to express 
a highly personal view, the opposition between a woman's fragile body and 
her strong mind, equated with virility, has a long history, sparking debates 
from the fourteenth through the sixteenth centuries.*5 To cite only one other 
example in reference to Louise, Jean Bouchet (1476—c. 1558), in his Jugement 
poetic de l'honneur femenin, published in 1538, praises her as surpassing her 
gender and earning ‘virile’ honors, defeating more enemies through peace 
than the Roman general Pompey (106-46 BCE) ever did in combat.$6 

In January 1529/30, Jean de Bourdigné (d. 1547) published his Hystoire 
agregative des annalles et croniques d'Anjou.$? Printed in Paris by Antoine 
Couteau and Galliot du Pré for Charles de Boigne and Clément Alexandre 
of Angers, the work is a history of the world with emphasis on events that 
occurred in the regions of Maine and Anjou, of which Louise is duchess 
and the author a native son. The vellum presentation copy contains an 
illuminated frontispiece that proclaims the power of Louise and the im- 
portance of her role in politics (Fig. 3.3).8° In a lofty, vaulted chamber, the 
author kneels before Louise and presents to her a large volume on which is 
inscribed a Latin phrase: ‘A work dedicated to the divine Pallas of Savoy’.*9 
Madame, dressed in her widow's garb, is seated on a high-backed chair, 
beneath the arms of Anjou, which are suspended from the arch above. 
To her right are seated noblemen, princes of blood or of the sword, who 
during the reign of François I dominated the Council.’ In the woodcut 
underlying the painting, they are represented wearing armor and the collar 
of St. Michael, but the collars have been overpainted with colored tunics 
in the miniature. Three of the noblemen have a ducal crown, while the 


84 ‘selon leur esperit sont souvent plus viriles et constantes que ne sont plusieurs hommes que 
lon estime de grande science et jugement’, fol. 12". 

85 It would appear that the treatise did not circulate widely: only one edition is known, with 
five extant copies. See note 80. 

86 ‘honneurs / Non seulement femenins, mais virilles’, Bouchet, p. 227, v. 901; ‘A surmonté par 
paix plus d’ennemys, / Que par combatz ne feit onques Pompee (p. 228, vv. 931-32). 

87 M.B. Winn, 2007, p. 269; M.B. Winn and Wilson-Chevalier, p. 242; Crépin-Leblond and 
Barbier, p. 132. 

88 BnF, Rés. Vélins 761, fol. 44”. 

89 ‘Dive Sabaudiensi paladi dicatus labor’, fol. 44”. 

go Michon, 2011, p. 71. 
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Figure 3.3 Jean de Bourdigné, Hystoire agregative des annalles et croniques 


d'Anjou 


Paris: A. Couteau and G. Du Pré for Ch. de Boigne and C. Alexandre of Angers, 1529 [1530]) Paris, 
Bibliothèque nationale de France, Rés. Vélins 761, fol. a4” 
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fourth, who holds a scroll in his hand and whose armor is gold, has a crown 
of fleurs-de-lis, identifying him perhaps as the dauphin Francois. To her left 
are seated the clergy, including two bishops and a cardinal. Behind them sit 
councillors in long robes, their square hats indicating university degrees. 
Facing them are councillors with plumed hats, representing the bourgeoisie 
and merchants.” No longer is this a court of ladies, as in previous dedication 
miniatures, but rather a masculine assembly, a group of male councillors 
who participate, under Louise’s direction, in the government of the realm 
and the appointment of officers. Until her death in 1531 and in addition to 
the periods of her regencies, Louise is an alter rex who, as Cédric Michon 
has amply demonstrated, controled the Council.® Completing the scene 
are the two biblical heroines earlier cited by both Le Blanc and Thibault: 
Judith and Esther. They too participate in Louise’s government. On the side 
of the noblemen, Judith, accompanied by the inscription ‘Judith liberator 
of the country’, stands beneath the arms of Angoulême: on the side of the 
clerics, Esther, beneath the arms of Savoy, is identified as ‘Esther savior of 
the people’.93 Both women were celebrated for freeing their people, as the 
inscriptions in the frontispiece underscore. As mediators, both were also 
considered prefigurations of the Virgin. It is not surprising therefore that 
they are among the biblical heroines most often invoked as models by the 
queens of France. 

If Louise asserted her power by association with a previous female regent 
of France, Blanche of Castile, and with the biblical heroines Judith and 
Esther, she relied also on astrological signs. The 1529 Peace of Cambrai 
was, according to Thibault, achieved because the stars and planets were 
aligned under a female sign, enabling the two dominant princesses of the 
opposing realms of France and the Empire to bring an end to war. It was 
another celestial event that supposedly alerted Louise to her approaching 
death. The celebrated memorialist Pierre de Bourdeille, known as Brantôme 
(c. 1537-1614), records that three days before her death, Louise saw a comet 
from her window and interpreted it as a sign: 


gi We thank Cédric Michon, Robert J. Knecht, and David L. Potter for helping to identify this 
scene. 

92 Michon, 2011, p. 85. The frontispiece is closely related to those of the Second volume de la 
premiere partye du blason d’armoiries, a work composed in 1520 by Jean Le Féron (Bibliothèque 
de l'Arsenal, ms. 5255, fol. 2") or the Traité sur l'art de la guerre of Bérault Stuart d'Aubigny, 
completed before 1525 (Yale University, Beinecke ms. 695, fol. 2"). For Le Féron’s frontispiece, 
see https://gallica.bnf.fr/ark:/12148/btvib55008900v/f5.image (accessed 30 July 2018); for Bérault, 
https://brbl-dl.library.yale.edu/vufind/Record/3442866 (accessed 30 July 2018). 

93 ‘Judie patrie liberatrix’, ‘Hester salvatrix populi’, fol. a4”. 
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And suddenly, opening her curtain, she saw a comet that shed light right 
on her bed. ‘Ha! she said, there is a sign that does not appear for people 
oflow estate. God makes it appear for us great men and women. Close 
the window again: that is a comet that announces my death [...].’ [...] And 
three days later, leaving the dreams of the world, she died.% 


The editor, Maurice Rat, notes that the time in question was three weeks 
rather than three days, the comet being visible only from 6 August to 7 Sep- 
tember 1531, and Louise’s death occurring on 22 September. That did not 
prevent contemporary authors from evoking the comet in their epitaphs for 
Louise. Jean de Vauzelles (c.1495-c. 1557) composed a Theatre de françoise 
desolation in which he writes that her nobility merited a flamboyant sign in 
the heavens to foretell of her death.% Victor Brodeau (1500?-1540) likewise 
asserts that the comet signaled Louise’s importance, equal to that of a great 
prince or monarch.” The various epitaphs, both Latin and French, composed 
for her and published soon after her death, do not cite the heroines who had 
been referenced during her lifetime, but they praise Louise for having saved 
her country and brought peace.% François himself penned the first poem 
included in the collection, and he summarized in a few lines his mother’s 
claim to fame. Addressing her, he writes that she has triumphed ‘by saving 
[her] honor, country and [her] child’ and by achieving peace.® As such, she 
was the worthy successor to Judith and Esther, and to Blanche of Castile. 
‘Daughter of Virtue, Regent of Honor’, Louise de Savoie was the ‘Mother of 
the king, of the French and of France’.'°° 


94 ‘Et soudain, faisant ouvrir son rideau, elle vid une comette qui esclairoit ainsi droit sur 
son lit. “Ha! dit-elle, voila un signe qui ne paroist pas pour personnes de basse qualité. Dieu 
le fait paroistre pour nous autres grands et grandes. Refermez la fenestre: c’est une comette 
qui m’annonce la mort [...].” [...] Et puis, au bout de trois jours, quittant les songes du monde, 
trespassa, Bourdeille, p. 282. 

95 Bourdeille, p. 503, n. 657. See BnF, ms. it. 1714, missives from Venetian ambassadors concerning 
France, fol. 137; Chatenet, p. 155. 

96 Theatre de françoise desolation sur le Trespas de la tres auguste Loyse: louable admiration 
de Savoye & de feminine gloire: represante d'ung vray zele (Lyons: 10 Nov [1531]); the only known 
copy is now at the Biblioteca Colombina in Seville. 

97 Brodeau, p.103. 

98 In Lodoicae Regis Matris mortem. 

99 ‘[...] avez triumphé du malheur triumphant / En sauvant vostre Honneur, Pays et vostre Enfant, 
/ En guerre soustenant avez la Paix reduicte / Par vostre grant vertu et tressaige conduicte’, In 
Lodoicae Regis Matris mortem, fol. A4. 

100 ‘Fille a dame Vertus, & Regente D’honneur [...], Mere du Roy, des François, & de France, 
‘Complainte de M.A.D.L.’ (Adrien de Launoy), In Lodoicae Regis Matris mortem, fol. B6, vv. 24, 36. 
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Abstract 

Mary Tudor Brandon, Henry VIII's sister, married Louis XII to cement an 
Anglo-French alliance. As an ambassador-queen, she knew that typical 
political maneuvering would be exacerbated by the possibility that she 
might give Louis an heir. Her letters reveal the setbacks she faced in 
crafting alliances and the ways she attempted to leverage power. Mary’s 
reading, especially works by Christine de Pizan, provided multiple models 
of queenship, rhetorical strategies women might employ to exercise politi- 
cal power, and a sense of the value of female alliances and wisdom, as well 
as the limits of queenly authority and the importance of relationships. This 
essay explores Mary’s attempts to negotiate stronger agency, positioning 
herself to exercise power in both French and English courts. 


Keywords: Mary Tudor Brandon, diplomacy, queenship, cultural patronage, 
letters 


The proper role of a good, wise queen or princess is to maintain peace and 


concord and to avoid wars and their resulting disasters. Women particularly 


should concern themselves with peace because men by nature are more 


foolhardy and headstrong. 


— Christine de Pizan’ 


1 


Pizan, Book of Three Virtues, as translated by Willard (p. 86): hereafter Pizan, 1989b. ‘le 


droit office de sage et bonne royne et princepce d’estre moyenne de paix et de concorde, et de 


travaillier que guerre soit eschivee pour les inconveniens qui avenir en peut. Et ad ce doivent 


Broomhall, S. (ed.), Women and Power at the French Court, 1483-1563, Amsterdam University 


Press, 2018. 
DOI: 10.5117/9789462983427/CH04 
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In her 1405 conduct book for women, The Book of Three Virtues, Christine 
de Pizan (c. 1364—c. 1430) argued that a queen’s primary duty was to act 
as peacemaker. Given the combination of women’s innate gentleness and 
foresight to see the inevitable dangers of war, a good queen would help her 
husband govern well, keeping his subjects happy, or tactfully soothe quarrels 
at court, especially between her husband and any fractious nobles. Should 
another realm attack, she would do all she honorably could to forestall the 
war. The subjects of a realm blessed with such a queen, Christine argues, 
will see her ‘not only as their mistress but almost as the goddess on earth 
in whom they have infinite hope and confidence’? Given longstanding 
Anglo-French conflict and the turmoil exacerbated by the intermittent 
bouts of madness of Charles VI (1368-1422) and resulting power struggles 
between his relatives, Christine’s estimation of the value of a queen who 
could mediate effectively is understandable. 

In Three Virtues, Christine had clearly designed both a practical handbook 
and a pointed commentary on the immediate political situation in France 
Yet how long and in what ways did her influence persist in the courts of 
Europe? One case study may be found in the brief tenure of Mary Tudor 
Brandon (1496-1533), younger sister of Henry VIII (1491-1547), as queen of 
France. Examining Mary’s connection to Christine’s works and her actions at 
the French court reveals that Christine’s advice remained realistic, accessible, 
and applicable into the sixteenth century. 

The poetry celebrating Mary’s marriage to Louis XII (1462-1515) echoes 
Christine’s rhetoric in elevating a peace-making queen to quasi-divine 
status. When she entered France, Mary was welcomed by a series of 
pageants, the most elaborate in Paris, where the fountains were made 
to spout wine and stages were constructed to hold ships with singers 
in the rigging lauding Mary. The poet Pierre Gringore (c. 1475-c. 1538) 
proclaimed: 


As the peace between God and mankind 
By the means of the Virgin Mary 
Was already made, so now are 


aviser principaulment les dames, car les hommes sont par nature plus courageux et plus chaulx’, 
Pizan, 1989a, p. 35. 

2  Pizan, 1989b, p. 87; ‘non mie seulement comme a leur maistresse, mais ce semble a leur 
deesse en terre, en qui ilz ont souveraine esperance et fiance’, Pizan, 1989a, p. 36. 

3 Adams contends that Christine intended several works, including Three Virtues, to serve 
as arguments that Isabeau of Bavaria (1370-1475) should be regent for her husband Charles IV 
(1368-1422). 
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We French relieved of our burdens 


For Mary is married among us again.# 


Accompanied by two thousand English nobles and greeted by French 
spectacle and cheering crowds, Mary was the living symbol of the peace 
between the two countries, which had been at war once again. 

This particular Anglo-French conflict arose within the context of general 
sixteenth-century jockeying for primacy in Europe. Henry, with Ferdinand 
II of Spain (1452-1516) and Emperor Maximilian I (1459-1519), had joined 
the Holy League of the Pope Julius II (1441-1513) in an effort to check Louis’s 
territorial ambitions in Italy. At the time, Mary was betrothed to Charles, 
Prince of Castile (1500-1558), a match arranged as part of a campaign to 
create a strong alliance between England, Spain, and the Low Countries. By 
1513, Henry had had success in battle, capturing the towns of Thérouanne and 
Tournai in the north of France while English troops triumphed against the 
Scots at Flodden. Maximilian, impressed with England’s resources, agreed 
to hold Mary and his grandson Charles’s wedding in May 1515. However, 
Louis opened secret negotiations with Ferdinand and Maximilian, who 
delayed the marriage once more. In disgust at his allies’ underhanded 
dealings, Henry reversed course and made peace with Louis, offering his 
eighteen-year-old sister Mary to the recently-widowed fifty-two-year-old 
French king as part of the alliance. 

Yet Mary was no mere symbol. She was a woman facing the sobering 
reality of such a role. England’s peace with France was new and fragile, 
with negotiations over French hostages captured in battle still to be ar- 
ranged. England's existing ties were with Spain, through Henry’s marriage 
to Catherine of Aragon (1485-1536), and, since age eleven, Mary had been 
preparing to become the bride of a Spanish Habsburg prince. Now she 
had to alter her mindset to accommodate French fashion, culture, and a 
potentially hostile French court. In particular, Mary knew that if she bore 
Louis a son, he would supplant the current dauphin, François d'Angoulême 
(1494-1547), Louis’s cousin and son-in-law, who, together with his mother 
Louise de Savoie (1476-1531) and sister Marguerite (1492-1549), represented a 
powerful faction in the French nobility. On a personal level, she confronted 
the prospect of marriage to an old husband who was reportedly ill with 
gout. Through her close relationship with Catherine of Aragon, who was 


4 ‘Commela paix entre dieu & les hommes / Par le moyen de la vierge marie, / Fus jadis faicte 
ainsi a present sommes / Bourgoys francoys desrangez de nos sommes / Car marie avec nous se 
marie’, Baskervill, p. 15. 
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welcomed enthusiastically to England as bride of Prince Arthur (1486-1502), 
then largely ignored as his widow, only to rise to power again as Henry’s 
queen, Mary would have understood the precariousness of her position in 
the French court. 

Nonetheless, Mary had been groomed by her father and grandmother, 
Margaret Beaufort (1443-1509), to meet such challenges; she had been im- 
mersed in the rhetoric of chivalric spectacle from an early age and knew 
how to wield its tools to her own advantage.5 She was well educated; her 
tutor would publish a book outlining the precepts he had used with her, 
including a program of reading a wide range of medieval French and English 
literature. In particular, Mary would have known the works of Christine 
de Pizan, especially the Epistle of Othea and Book of the City of Ladies and 
almost certainly the Book of the Three Virtues. 

Mary’s reading would have provided her with multiple models of queen- 
ship and the rhetorical strategies women might employ. However, her books 
would also have taught the limits of queenly authority, and how much 
her influence rested on the strength of her relationships with Henry and 
Louis. Mary was a unique figure on whom both courts could call for favors, 
effectively making her an ambassador-queen occupying the liminal space 
between realms. Therefore she had to foster quickly the appearance of 
a loving marriage and devise close ties with her new courtiers, all while 
sustaining her familial connection with Henry. 

With regard to politics, Mary understood the importance of her role as a 
symbol of peace. Hers was a society that valued rhetorical spectacle, and she 
was prepared to play her part by writing letters grounded in the rhetoric of 
affection and by engaging in behaviors that would paint an image of a close 
familial bond between Henry and Louis. The warmer their relationship, the 
more likely it was that they would honor one another’s calls for military 
aid or diplomacy. For this reason Mary, Henry, and Louis take great pains 
in their letters to emphasize their love for one another and thereby project 
the impression of a firm alliance to other European kingdoms. 

At the same time, the Tudor princess also understood that her role as 
peace-making queen was more than symbolic. Indeed, when renouncing her 
betrothal to the Spanish prince Charles, Mary claimed she did so because 
Charles’s advisers had poisoned his opinion of Henry and that she would 
be unable to marry a man so alienated from her brother.° She preferred to 


5 For Mary’s education in epistolary rhetoric and spectacle, see Sadlack, which includes an 
edition of Mary’s letters. Spelling of Mary’s letters modernized in this essay. 
6 Sadlack, pp. 51-52; Rymer, p. 63. 
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marry where she could serve both Henry and her spouse. Mary’s actions 
as French queen underscore the seriousness of her desire to be an effective 
intermediary; from the outset she worked to foster the growth of a genuinely 
close working relationship between her husband and brother by facilitating 
the exchange of favors between the two courts. Mary’s example demonstrates 
how an early modern queen, as sister to one monarch and wife to another, 
had a unique power to strengthen alliances between countries. 

By establishing her value to Louis politically and through her personal 
attentions to him, Mary could increase her influence on him and in turn, 
increase her authority, whether to obtain patronage for her favorites, to 
achieve personal ends, or to intercede on behalf of her subjects. Intercession 
was yet another traditional queenly role, as Mary was reminded when 
her coronation ceremonies invoked the example of the biblical Queen 
Esther persuading her husband the king to grant her people mercy.’ Records 
demonstrate that during Mary’s short stay in France, she sought the release 
of prisoners in England and France, and preferment for various individuals.f 
Such actions would both earn gratitude and enhance her reputation as a 
benevolent queen. In an age where rhetorical spectacle both symbolized 
and enhanced one’s power, Mary recognized the value of such a reputation. 

Mary’s reading and experience at the English and French courts taught 
her that her status, reputation, political allies, and influence were conduits 
for the power necessary to safeguard her future. Maintaining warm, loving 
relationships with her husband and brother, while garnering additional 
friends at court, would help ensure that Mary was well treated during Louis’s 
life and protect her after his death. Should she give Louis a son, Mary would 
likely play an influential role in French affairs for some time, perhaps even 
by acting as regent during the dauphin’s minority. In that event, she would 
need support from French nobles to navigate the factions at court. If Louis 
died without a son, Mary wanted leverage so that Henry would keep the 
secret bargain she had made with him: she would marry Louis in exchange 
for the freedom to choose her second husband. Ultimately, the more allies 
Mary made, the greater her ability to control her own fate. 

Studying the records of Mary’s brief tenure as queen of France, especially 
her letters, therefore gives new insight into how and why a woman might 
attempt to negotiate her agency in order to accomplish both political and 
personal ends. Moreover, Mary’s example also teaches how a queen might seek 


7 Dewick, pp. 45, 48. 
8 Inaddition to examples discussed below, Mary exercised her right to free prisoners while 
traveling to the capital for her coronation; see Green, p. 53. 
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to learn from other women. Whether through her familiarity with the works of 
Christine de Pizan, her observations of the experiences of other female royalty, 
especially Catherine of Aragon, or advice received from English mentors and 
French noblewomen, Mary understood that to wield power in France, she 
would need to draw on as many sources of authority as she could, whether 
through her rhetorical skill, reputation, status, or the influence that came 
from building a network of support through the economy of courtly favor. 


Visiting the City: Mary’s Familiarity with Christine de Pizan 


When Catherine of Aragon came to England, her father-in-law Henry VII 
(1457-1509) invited her and her ladies to his library, where they found ‘many 
goodly pleasant books of works full delightful, sage, merry, and also right 
cunning, both in Latin and in English’? This detail is from The Receyt of the 
Ladie Kateryne, a work designed to record the magnificence of Catherine’s 
welcome to England. It suggests that Henry was proud of his library and 
that he thought reading an appropriate pastime for his daughter-in-law 
and her women. It is reasonable to conclude that he would have felt his 
library a similarly appropriate venue for his daughter, Mary, who was close 
to Catherine and traveled with her regularly.’ 

Through her father and grandmother's libraries, Mary would have been 
immersed in French literary culture. Catalogues of Henry’s holdings show 
that the king’s library included a range of histories, classical and religious 
tomes, romances, and works by notable writers of the day, particularly French 
authors.” Henry and Elizabeth of York (1466-1503) took pains to ensure 
their daughter was educated in French; when Mary was two years old, a 
‘French maiden’ was engaged to converse with her, and in 1512 the humanist 
John Palsgrave (c. 1480-1554) was hired to give her formal tuition in the 
language.” Palsgrave’s record of his teaching of Mary, Lesclaircissement de 
la langue francoyse, includes frequent quotations from a French translation 
of Ovid's Heroides, as well as excerpts from popular French writers such as 
Jean Lemaire de Belges (1473-c. 1524), Alain Chartier (c. 1385-—c. 1430), and 
Jean de Meun (1235/40-1305)."8 


9 Kipling, 1990, p. 77 (Ihave modernized the spelling). 

10 Sadlack, pp. 21-28. 

1u Kipling, 1981, notes the surprising predominance of French texts, p. 124. 
12 Sadlack, p. 21. 

13 Sadlack, pp. 30-36. 
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It is likely that Mary would have known Christine’s works in particular. 
Her father, Henry VII, certainly knew Christine’s writing; he had asked 
William Caxton (1415/24-1491/92) to print a translation of Christine’s Book 
of Deeds of Arms and Chivalry and there were two copies of the Epistle of 
Othea in his library." Mary could also have read the Othea in the library of 
her grandmother, Margaret Beaufort, who engaged in a small community 
of female readers. She exchanged books regularly with her mother-in-law, 
Anne Neville, Duchess of Buckingham (d. 1480), and sister-in-law, Anne 
Vere (1446-1472), who left Margaret her copy of the Othea in her will. Since 
Margaret was a noted patron of scholars who urged her granddaughter- 
in-law, Catherine of Aragon, to learn French, it is easy to imagine that she 
would have shared a work about women’s wisdom written by a famous 
Frenchwoman, given to her by a woman friend, with her granddaughter 
Mary. 

As is perhaps fitting, Mary had connections to Christine’s work through 
her maternal heritage too. The Tudor royal libraries included a manuscript 
copy of the City of Ladies that probably belonged to Richard, Duke of York 
(1411-1460), Mary’s great-grandfather.’? Anthony Woodville (1442-1483), her 
great-uncle, owned the magnificently illuminated collection of Christine’s 
works, Harley 4431, and translated her Moral Proverbs.® In 1521, Woodville’s 
nephew, the printer Henry Pepwell (d. 1539/40) would publish the transla- 
tion by Bryan Anslay (d. 1536) of the City of Ladies, perhaps to attract the 
patronage of Catherine of Aragon, who was actively planning an education 
for her daughter that would prepare her to become queen after Henry VIII." 
Cristina Malcolmson observes that ‘such details make it probable that, 
among the older members of the Tudor and Woodville families, Christine 
was well known’.”° That certainly could have included Mary, the future 
French queen. 


14 Malcolmson, p.19. 

15 Krugspeculates the bequest stemmed from affection, family ties, and an assumption that 
Margaret would enjoy Othea (p. 78). 

16 Dowling notes that Margaret Beaufort and Elizabeth of York suggested Catherine learn 
French (p. 17). 

17 Royal MS 19 A.xix; Malcolmson, p. 19. 

18 Summit, p. 83. 

19 Either Royal MS 19 A.xix or Harley 4431 was likely Ansley’s source (Long, p. 525). For Pepwell, 
see Malcolmson, p. 20. 

20 Malcolmson, p.19. Knowledge of Christine as author of the City may have started to fade, 
especially outside the court. Summit traces the gradual erasure of Christine as author from her 
works in England during the fifteenth and sixteenth centuries and notes that Ansley’s translation 
makes no mention of Christine de Pizan (pp. 61-108). 
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Mary may also have encountered the City of Ladies through her potential 
marriage to Charles of Castile. While preparing for the match, Mary wrote 
to his aunt and regent, Margaret of Austria (1480-1530), thanking her for 
some clothing patterns, noting that she was relieved the fashions suited 
her and that she was ‘greatly contented with them’.”' Partly a rhetorical 
move showcasing her willingness to be guided by Margaret of Austria, the 
letter also reveals that Mary was attuned to the fashions of the Burgundian 
court and anxious to be sure she was familiar with its culture.” That likely 
included reading habits, and Margaret of Austria owned several works by 
Christine, including two copies of the City of Ladies, one purchased in 1511, 
by which time Mary had been betrothed to Margaret’s nephew for four 
years.” Had Margaret mentioned the work, or had an ambassador alluded 
to its popularity, it would have been a natural choice for Mary to read the 
copy in her brother’s library in her efforts to remain au courant. 

There is another strong connection between Mary, Margaret of Austria, 
and Christine de Pizan’s City. In 1513, as Henry VIII was closely allied with 
Margaret’s father, Maximilian, Margaret came to Tournai to celebrate 
Henry’s victory there. As part of the festivities, the city gave Margaret a 
six-panel set of tapestries illustrating scenes from the City of Ladies.*4 While 
Henry was in Tournai, a city known for the quality of its tapestry produc- 
tion, he purchased a set of tapestries for Mary, the subject of which has 
not been recorded. Yet a catalogue of his tapestries made at his death in 
1547 includes a six-panel set of City of Ladies tapestries among the items in 
‘Lady Elizabeth['s] Guarderobe’.% In her quest to identify the City of Ladies 
tapestries that made their way into Henry’s possession, Susan Groag Bell 
speculates that perhaps Henry bought them for Mary as a wedding present, 
but concluded it was unlikely since such tapestries would have been passed 
to Mary’s daughter Frances (1517-1599) and thence to her granddaughter, Jane 
Grey (1537-1554), not Mary’s niece Elizabeth (1558—1603).”° However, if the 
tapestries Henry bought for Mary did depict the City of Ladies, it is entirely 
possible that they would have returned to Henry’s possession after Mary’s 
second (scandalous) marriage to Charles Brandon, the Duke of Suffolk (c. 
1484-1545). Henry was so outraged at Mary's secret wedding to the English 
duke that she ultimately wound up ceding to Henry a significant portion 


2 


= 


Sadlack, Letter I, p. 164. ‘Je me contente moult fort deulx’. 
22 Sadlack, pp. 45-46. 

23 Bell, p. 87. 

24 Bell, p. 42. 

25 Bell, p.2. 

26 Bell, p.141. 
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of her French dower income, as well as the gold plate and his choice of 
the jewels she received from Louis during her time in France.” The first 
indenture Mary signed promised Henry 1000 pounds every six months 
until she had repaid 24,000 pounds. She was consistently behind on the 
payments and constantly begged Henry’s forbearance, often sending gifts 
with the requests. For instance, in 1516, Brandon wrote Henry asking for an 
extension and inquiring when Mary might come to court; accompanying 
the letter was a goshawk and several jewels. The final indenture signed in 
1526 promised Henry any of the remaining jewels or plate from Louis upon 
Mary’s death. It is entirely possible that Mary gave Henry other goods, such 
as a set of tapestries, against her debts. 

Mary may well have seen other examples of the City of Ladies tapestries in 
France. Her predecessor, Louis’s second wife, Anne de Bretagne (1477-1514), 
owned another six-panel tapestry with a City of Ladies theme, which she 
brought to France upon her marriage to Louis.” Anne’s hangings remained in 
France after her death, since a 1533 inventory of the French royal collection 
includes them. It is plausible that they either adorned the rooms of the next 
French queen, Mary, who arrived in France only nine months after Anne’s 
death, or that they were passed to Anne’s daughter Claude (1499-1524), 
the dauphin’s wife. Bell also traces another eight-panel set of City of Ladies 
tapestries in the French court, likely belonging to Louise de Savoie, the 
dauphin’s mother.”9 

The City of Ladies remained a popular work among the French nobility.3° 
For instance, Christine’s Lady Reason influenced the works of Katherine 
d’Amboise (c. 1481-1550), the wife of François I’s chancellor, and of Gabrielle 
de Bourbon (c. 1460-1516), daughter of the Count of Montpensier3 Maureen 
Curnow observes that copies ‘were to be found in the royal library, as well 
as in the libraries of the noblemen and noblewomen of the houses of Berry, 
Burgundy, Orleans, Bourbon, and Savoy’3? Given period practices of com- 
munal reading, even if Mary missed reading the City in England, it is highly 
likely she would have encountered it in France. 

Another of Christine’s works that remained influential was The Book of 
Three Virtues. The patron for the first three printed French editions of the 


27 Sadlack, pp. 114-15, 120-22. 
28 Bell, p.109. 

29 Bell, pp. 113-14. 

30 Long, p.526. 

31 Broomhall, p.161. 

32 Curnow, p.118. 
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work was Anne de Bretagne33 Manuscript copies belonged to Margaret of 
Austria, her niece Mary of Hungary (1457-1482), Louise de Savoie, Diane 
de Poitiers (1499-1566), and Anne de France (c.1460-1522), who drew upon 
Christine’s wisdom in writing a book of advice for her daughter, Suzanne 
(1491-1521).34 Anne, who had served as regent of France during the minority 
of her brother Charles VIII (1470-1498), also oversaw the education of many 
of the next generation of noblewomen, including Margaret of Austria and 
Louise de Savoie.35 So trusted was Anne that Louis turned to her to guide his 
new English bride in the ‘modes and fashions of France’3° Whether Anne gave 
Mary the Book of Three Virtues to read is unknown, but certainly lessons from 
Christine’s book would have been employed as part of Mary’s instruction. 

If Mary did read all three works, Othea, City of Ladies, and Three Virtues, 
she would have derived an understanding of various models of queenship, 
a respect for the influence women could wield, especially at court, and yet 
a keen awareness of the difficulties she might face as Louis’s queen. Amid 
dozens of stories about wives in the City of Ladies, Christine includes the 
tale of Antonia, whose ‘advice, intelligence, and bravery’ twice enabled her 
husband Belisarius to survive the machinations of court politics and earned 
him the favor of the emperor Justinian.*’ Christine frequently illustrates how 
a woman might use her influence on a loved one to bring about desired ends, 
such as Veturia persuading her son Coriolanus to spare Rome or Clotilda 
convincing Clovis to convert to Christianity3$ The men who ignore women’s 
advice do so at their peril; Hector’s failure to heed Andromache’s warning 
leads to the destruction of Troy, as Christine emphasizes in both the City and 
the Othea.® In none of these particular stories do women possess absolute 
rule, yet each of them wields enormous influence on family, influence that 
in turn affects the whole country. 

Nor were the women in Christine's works all taken from history or classi- 
cal mythology; in the dialogues with Ladies Reason, Rectitude, and Justice, 
Christine emphasizes that she knows women who illustrate the lessons the 


33 Pizan, 1989b, p. 43. 

34 Willard, p. 59. 

35 Willard, p. 62. 

36 ‘modes et façons de France’, Pradel, p. 197. 

37 Fora French edition, see Pizan, 1975; for English, Pizan, 1998. ‘par le conseil, scens, et vaillance 
de sa femme’, Pizan, 1998, pp. 140-41; Pizan, 1975, p. 854. 

38 Pizan, 1998, pp. 150-52; Pizan, 1975, pp. 870-71. 

39 Hindman observes that the heart of Christine's political allegory in Othea — her plea that 
the leaders of France listen to her and make peace — rests on her portrayal of Andromache and 
Hector (pp. 55-60). 
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allegorical figures teach her. For instance, in a subject that Mary would find 
most relevant, Christine addresses the subject of young wives of much older 
men. Lady Rectitude tells stories of Julia, wife of Pompey, Tertia Aemilia, wife 
of Scipio Africanus, Xanthippe, wife of Socrates, and Pompeia Paulina, wife 
of Seneca.*° The Christine-narrator responds with her own story of Jeanne de 
Laval, wife of Constable Bertrand de Guesclin: ‘although he had a very ugly body 
and was old, while she was in the flower of her youth, she paid more attention 
to the worthiness of his virtues rather than to the manner of his person and 
loved him with such devotion that she mourned his death for the rest of her 
life.” In the process, Christine encourages her readers to understand the City 
of Ladies as an exemplar, effectively creating a conduct book for ladies before 
writing Three Virtues, one that encourages readers to see themselves within the 
broader context of women’s herstory. For a queen in Mary’s position, reading 
about such women would confirm the enormity of the task ahead. 


Reading Christine: Mary’s Literary Lessons 


One of the most troubling stories in the City of Ladies is that of the Sabine 
women, who were abducted and forcibly married by Romulus and the 
Romans. After a five-year war between the Romans and Sabines, the Sabine 
queen calls her ladies together to say that they can only lose in this conflict: 
the death of husbands, fathers, or brothers. Therefore she leads the women 
and their children onto the battlefield between the warring armies and begs 
them to make peace. These actions move both groups to pity as the Romans 
miraculously transform into loving sons-in-law who honor their fathers.*” 
Christine is clear that the remarkable courage of the Sabine ladies ‘forced’ 
the men to make peace; however, that peace required their disturbing 
self-sacrifice, remaining married to their rapists.*3 Throughout her works, 
Christine consistently places the onus of domestic harmony on the wife; 
for instance, in Three Virtues, Lady Prudence’s first precept for a princess 
desiring honor is that she ‘must love her husband and live with him in peace. 


40 Pizan, 1998, pp. 128-31; Pizan, 1975, pp. 833-38. 

41 Pizan, 1998, p.131; ‘nonobstant fust il tres lait de corps et viel, celle noble dame estant en la 
fleur de sa jeunesse, qui plus regarda au grant pris de ses vertus que a la façon de la personne, 
lama de tres grant amour tant qu'elle a plainte toute sa vie la mort de luy’, Pizan, 1975, p. 839. 
42 Pizan, 1998, pp. 147-50; Pizan, 1975, pp. 863-68. 

43 Pizan, 1998, p. 149; ‘Ilz furent contrains a gitter just leurs armes d’ambedeux pars [...] et 
de faire paix,’ Pizan, 1975, pp. 867-68. Christine’s Sabine queen explicitly calls it ‘rape’; ‘le 
ravissement qui fut fait de nous de nos maris’, Pizan, 1998, p. 148; Pizan, 1975, p. 866. 
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Otherwise she has already encountered the torments of Hell, where storms 
rage perpetually’.*4 Such works give insight into the pressures medieval 
society placed on women to subjugate themselves for patriarchal needs. 

That pressure remained steady in the sixteenth century; Mary knew 
well that she was expected to sacrifice her own desires on the marriage 
altar to make peace. After Louis’s death, she reminded Henry, ‘your grace 
knoweth well that I did marry for your pleasure at this time’.*° Moreover, 
this behavior was required of women. Naomi Miller and Naomi Yavneh 
note that sisters ‘were often constructed as their brothers’ “treasures”, 
both because they could be married off and because they look out for their 
brothers’ interests, monetarily, socially, or even emotionally’.*® Yet Mary 
possessed a weapon in the rhetoric that obliged Henry to protect his sister 
to maintain his reputation as a good chivalric king. Therefore, she agreed to 
marry Louis to establish the ‘great weal of peace which should ensue of the 
same, though I understood that [Louis] was very aged and sickly, yet for the 
helping forth of good peace, I was contented’; however, she added a clause 
to the deal: ‘if I should fortune to overlive the said late king, I might with 
your good will freely choose and dispose myself to any other marriage at 
my liberty’.47 With Henry’s consent, Mary prepared for marriage, accepting 
the burdens of a much older husband in ill health, the factions of the French 
court, and the duty of creating bridges between England and France in 
exchange for a tenuous grasp at personal agency later. 

After a proxy wedding, Mary’s first action was to establish an epistolary 
relationship with her new husband. Her letters project the image of the 
virtuous wife Christine outlines: loving, obedient, and eager to please. Each 
of the three letters that survive opens with professions of humility and love: 
‘very humbly I recommend myself unto your good grace’. Thanking him 
for the affectionate letters he has sent, Mary assures Louis that: 


the thing I most desire and wish for today is to hear good news of you, 
your health and prosperity [...]. It will please you moreover, my lord, to 
send for me and command your good and agreeable pleasures in order for 


44 Pizan, 1989b, p. 98; ‘il apertient que elle aime son mary et vive en paix avec lui, ou autrement 
elle a ja trouvéz les tourmens d’enfer, ou n’a fors toute tempeste’, Pizan, 1989a, p. 52. Rouillard 
notes that Christine gives no such precepts to men (pp. 162-63). 

45 Sadlack, Letter 14, p.174. 

46 Miller and Yavneh, p. 12. 

47 Sadlack, Letter 23, p.182. 

48 Sadlack, Letters 2, 3, and 4, pp. 164-66. ‘bien humblement a votre bonne grace je me 
recommende’. 
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me to obey and please you in this by the help of God, who keep you, my 
lord, in good life and long, by the hand of your very humble wife, Mary.*9 


Christine might have used such a letter as an exemplar. Since letters in the 
sixteenth century were routinely often read aloud and shared with others, 
regardless of personal feelings, Mary needed to craft a specific rhetorical 
picture for Louis and the French court.5° To this end she emphasizes that 
she writes with her own hand, which would have been seen as a sign of 
her investment in the marriage. It also made the letter a more tangible 
connection between the sender and recipient.” For his part, Louis responded 
positively to Mary’s overtures and wrote enthusiastically to Henry’s adviser, 
Archbishop Thomas Wolsey (1471-1530), about his delight in Mary and 
commitment to the Anglo-French alliance.5? 

The marriage proceeded smoothly initially; chroniclers recorded the 
charm and beauty of the new queen, one of them even remarking on Mary’s 
love for the king, while English ambassadors reported how dutifully Mary 
cared for Louis when he fell ill and how generously Louis responded with 
extravagant praise and jewels.53 However, in the midst of the apparent 
harmony, Louis abruptly dismissed most of Mary’s retinue, including her 
adviser Lady Jane Guildford (c. 1463-1538), causing a flurry in both courts. 
Mary wrote letters of protest to Henry and Wolsey. Given that Louis had 
approved the list of Mary’s proposed attendants, his actions seem sudden and 
inexplicable. For her part, Mary’s anxious rhetoric seems overly dramatic.5 
Yet examining the incident through the lens of Christine’s Three Virtues 
gives new insight into the situation and Mary’s forceful response. 


49 Sadlack, Letter 3, pp. 165-66. ‘la chose que plus je desire & souhaite pour le jourdhuy sest 
dentendre de voz bonnes nouvelles, sante et bonne prosperite [...] il plaira au surplies Monsieur 
me mander et comandez voz bons & agreables plaisirs pour vous obeir et complaire par laide 
de Dieu qui Monsieur vous doint bon vie et longue. De la main de votre bien humble compagne 
Marie’. 

50 Sadlack, pp. 3-8. 

51 Literary depictions of letter-writing urge writers to embed themselves in the letter — ideally 
by weeping on it, see Sadlack, pp. 60—61. 

52 September 1514. Rymer, p. 81. 

53 Jean de Treul wrote of Mary: ‘et est une aussi belle dame que jamais dame natur créa; et 
layme tant le Roy’ (in Garnier, p. 263). For the ambassadors, see Worcester and West’s letter 
(Ellis, pp. 239-43). 

54 For list, see British Library, MS Cotton Vitellius C.XI, fol. 155". For Louis’s care regarding 
attendants, see Worcester’s letter to Henry explaining that Louis had forbidden Jane Popincourt, 
Mary’s French companion from childhood, when he discovered that Popincourt had become 
Longueville’s mistress (Ellis, p. 236). 
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After outlining the virtuous behavior of a queen in Three Virtues, Christine 
describes in detail the ideal governess to care for the young royal after her mar- 
riage. Such a woman will be wise, prudent, and loving, maintaining a balance 
of gentle instruction and companionship with cautious guardianship.55 She 
will foster a good relationship between the lady and her husband, guiding the 
lady’s affections towards him. In particular, Christine warns, she will protect 
her princess from gossip, court machinations, or any attempts to sully her 
virtue. Therefore, the governess-adviser will observe her lady’s behavior at all 
times, as well as those who surround her, and act quickly to neutralize any 
threats; ‘she will keep such close watch that nobody will have the opportunity 
to speak to her mistress alone’.5° Yet Christine’s wisdom irritated Louis. The 
English ambassador Charles Somerset, Earl of Worcester (c. 1460-1526), 
wrote to Wolsey that Louis complained that Guildford ‘began to take upon 
her not only to rule the Queen, but also that [Mary] should not come to him 
but [Guildford] should be with her; nor that no Lady nor Lord should speak 
with her but she should hear it’57 By operating under Christine’s model of 
counsel, Guildford must have seemed overly interfering to a king largely 
preoccupied with securing an heir and being entertained by his young bride. 

For her part, Mary wrote anxiously but cautiously to Henry and Wolsey 
about Guildford’s dismissal. Her letters were lengthy, indicating the extent 
of her distress. She writes to Henry that the only women left to her are 
maidens ‘such as never had experience nor knowledge how to advertise 
or give me counsel in any time of need, which is to be feared more shortly 
than your grace thought at the time of my departing’.5* Mary appeals to 
Henry’s self-interest, arguing that she requires advice that will be to Henry’s 
‘pleasure’ and her own ‘profit’. To Wolsey, Mary warily makes similar plaints, 
observing that she anticipates needing Guildford’s counsel soon but will 
let Guildford relate the details. Both letters close with a postscript asking 
Henry and Wolsey ‘to give credence to my mother Guildford’.°9 In this 
fashion, Mary endorses the truth of Guildford’s speech while remaining 
discreet about any problems in the French court. Given how public a letter 
might be, this prudent diplomacy accords with Christine’s warnings about 
the consequences of injudicious speech; a queen ‘must be mistress of her 
tongue, for if she should say any equivocal word behind [her enemies’] backs 


55 Pizan,1989b, pp. 125-29; Pizan, 1989a, pp. 90-96. 

56 Pizan,1989b, p.133; ‘si pres s’en prendre garde que personne n'aura loisir de lui faire aucun 
raport’, Pizan, 1989a, p. 101. 

57 6 November 1514. Ellis, p. 244 (I have modernized the spelling). 

58 Sadlack, Letter 5, p. 167. 

59 Sadlack, Letter 6, p.168. 
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which could be repeated back to them, it would indeed be very dangerous’.6° 
Mary weighs carefully what she commits to writing. 

It is difficult therefore to ascertain exactly what situation troubled Mary 
so greatly, but logically, it would have concerned her relationship with the 
dauphin, Francois, his wife and Mary’s new step-daughter, Claude, and his 
mother, Louise. The French court gossiped that Francois was overly attracted 
to his new stepmother-in-law, while his mother was so threatened by the 
prospect of an heir that she ordered Claude to watch Mary during the day 
and a lady-in-waiting to do so at night.® On 22 September, Louise wrote 
scornfully of the aged king, that he was ‘exceedingly old and weak’, going 
to meet his ‘young wife’, and then anxiously recorded on 9 October that 
the king and Mary had wed and gone to bed together.® Others mocked the 
disparity in Mary and Louis’s age; law clerks sniped that Henry had sent 
Louis a ‘hackney’ — vulgarly signifying ‘prostitute’ — to ‘carry him swiftly 
and more gently to hell or heaven’.®3 The opposition and gossip must have 
helped Louis realise that Mary needed some French allies, since he sent 
for his cousin, Anne de France, one-time regent of France (and reader of 
Christine’s works), to give Mary advice. Pierre Pradel speculates that Louis 
even anticipated a possible regency for Anne again should he have a son 
with Mary but die, leaving an infant dauphin.64 

While Louis would die without siring a son, there can be no doubt that 
Mary knew the king was hoping for the birth of an heir and, furthermore, the 
challenges that a widowed queen with a young child might face. Christine 
supplies many examples in the City of Ladies, including the French queens 
Fredegund, who protected her son against ambitious barons, and Blanche, 
who ruled so well in her son’s minority that she remained head of his Council 
ever after. She also mentions Zenobia, who fought wars beside her husband 
and defied his jealous relatives to keep the throne for her children after the 
king’s murder. She ruled well, Christine notes, partly by ruling wisely, but 
also by ensuring peace through her generous gifts and surrounding herself 


60 Pizan, 1989b, p. 106; ‘elle soit maistresse de sa bouche, car se aucun mot disoit d’eulx en 
derriere contraire a ses semblans qui fust raporté [ce seroit peril]’, Pizan, 1989a, p. 64. 

61 Brantôme reports that Louise had to caution her son not to disinherit himself (p. 640). After 
Louis’s death Mary complained to Henry of ‘the extreme pain and annoyance I was in by reason 
of such suit as the king made unto me not according with my honour’, Sadlack, Letter 15, p.175. 
For Louise, see Fleuranges, p. 44. 

62 ‘fort antique et débile’; ‘sa jeune fille’, Savoie, p. 89. 

63 ‘une hacquenée pour le porter bientost et plus doucement en enfer ou en paradis’, Fleuranges, 
P- 45- 

64 Pradel, p.197. 

65 Pizan, 1998, pp. 33-34; Pizan, 1975, pp. 668-69. 
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with virtuous and chivalrous retainers.°° Christine also addresses such 
issues in Three Virtues; her second and fourth teachings — how a princess 
should treat the king’s relatives and deal with enemies at court — both have 
great resonance for Mary’s situation. In the second rule, Christine advises 
a princess to treat her new family kindly, making every effort to praise 
them (even if they do not deserve such magnanimity), and to ensure peace 
between them. Her fourth rule is more startling; Christine counsels the 
princess to deceive her enemies by acting warmly towards them.°* While a 
wise princess will anticipate the difficulty of hiding her feelings, pretending 
disingenuousness in the face of attack, and remaining constantly vigilant, 
she may be confident that such dissimulation is virtuous because it preserves 
the kingdom’s peace. Moreover, her friendliness may eventually win them 
as allies; at worst, the kind reputation she develops will defend her against 
any detractors’ lies.°9 

Whether she read Christine directly or had Christine’s wisdom transmit- 
ted through Anne de France, Mary seems to have attended to such advice 
and to have worked to charm everyone she met. Merchants meeting her in 
London after her marriage report that Mary made a point of speaking some 
words to them in French.”° Like Zenobia, she bestowed gifts; for instance, 
at a banquet which Mary attended with the dauphin and his wife, Claude, 
she was given boxes of expensive spices, and chroniclers noted that she 
graciously ordered six boxes be sent to her step-daughter Renée (1510-1574), 
Claude’s sister, at Vincennes.” Her efforts were noticed; the chronicler at 
Abbeville described her as ‘beautiful, honest, and joyous, and takes pleasure 
in all entertainments |...]. I think that this will be a lady of boldness, because 
she is not afraid of anything, and here rules wisely her people as one could 
wish to have’.”* The connection the chronicler makes between Mary’s 
behavior and his prediction that she will rule well, suggests the wisdom of 
Christine’s advice. Through her enthusiasm and warmth, Mary was winning 
allies wherever she could. 


66 Pizan, 1998, pp. 53-55; Pizan, 1975, pp. 701-06. 

67 Pizan, 1989b, p. 101; Pizan, 1989a, pp. 57-58. 

68 Denery observes that Christine challenges theologians such as Augustine who maintained 
lying was alwaysa sin. 

69 Pizan, 1989b, pp. 102-07; Pizan, 1989a, pp. 62-65. 

70 Sanudo, p. 167. 

71 Bonnardot, p. 219. 

72 ‘Ladicte dame est tres belle honneste & joyeuse & est pour prendre Plaisir en tous esbatemens. 
[...] Je croy que se sera une dame daudasse, car elle ne seffraye de rien, & cy commande sagement 
a ses gens se quelle vault avoir’, Cocheris, p. 7.Melzer, International Humanitarian Law: A comprehensive Introduction 
(ICRC 2016) 125 (hereafter Melzer, JHL). The reasoning behind this shift was 
ultimately seen in the desire of States to avoid any possible legitimisation or 
privilege of non-State parties to a conflict, be they insurgents or non-State 
belligerents. This hesitation is particularly interesting because CA 3 (2) itself 
states that ‘[t]he application of the preceding provisions shall not affect the legal 
status of the Parties to the conflict.’ Ultimately, this legal containment of the 
non-State entity aside its political implications may be a finding that is 
reasonable in theory, but almost impossible to uphold in practice. 

70 Ibid, 126. 
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hostilities itself, without prejudice to status and, therefore, rights and duties 
under internment. 


I. Applicability of International Humanitarian Law with Respect to the 
Deprivation of Liberty 


The major sources of applicable international law in the specific context of 
the deprivation of liberty and OAGs may be found first and foremost in 
treaty law and customary international law. Although OAGs never became 
parties to the Geneva Conventions and will not be able to do so in the future 
due to their limited legal personality, the direct applicability of the Geneva 
Conventions seems to be excluded for them at the first glance, thereby 
limiting the range of applicable law to customary international law. 
Customary international law seems to be the appropriate legal tool set at 
first, since it is able qua its legal nature to apply to OAGs with a limited 
legal personality.”! A direct treaty-based application of at least CA 3 
however, can be derived from interpreting CA 3 itself. Once the threshold 
of applicability of CA 3 is reached and the OAG in question is qualified as 
a party to the conflict, the convention, by its wording, addresses the OAG 
directly under international treaty law. Whether or not the obligation may 
stem directly from an international treaty or only from customary law is 
irrelevant at this point, as the binding nature of customary law to OAGs is 
undisputed.’ 

Although the Geneva Conventions offer some protection under CA 3 by 
demanding a ‘humane treatment’ of detainees and safeguarding the 
fundamental guarantees offered by Art. 4 and 5 of AP II, there is no specific 
detention regime in NIACs that regulates further procedural guarantees of 
the deprivation of liberty. Something that is usually found in human rights 
treaties.” 


71 With respect to applicable international customary law, see Murray, Human 
Rights obligations (n 2) 82 et seq. 

72 Ibid, 89 et seq. 

73 To cope with this difference in regulation, a distinction between detention and 
the deprivation of liberty is often invoked. Whereas detention is perceived as a 
specific conduct by a state entity, the deprivation of liberty re is referred to the 
either procedural part regulated by human rights (for example the internment of 
a suspected pirate on board a ship at the High Seas (deprivation of liberty) until 
a port is reached to present him before a judge (detention)) or a vague term to 
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The protection by the conventions is not necessarily linked to the status 
of the detaining power. They follow a rather conduct-based approach by not 
prohibiting the internment by any party to the conflict per se without 
referencing to a victim and perpetrator narrative, but rather regulating the 
situation of internment once it occurred.”+ This reasoning hereby follows 
the same logic as for the authority for the participation to a conflict itself. 
The reference by the Geneva Conventions to civilians, combatants, fighters, 
etc. is solely made with respect to the level of protection and regulation of 
the conduct of hostilities and not with respect to any authority to 
participate.’> 

Indeed, a legal authority to detain cannot be found in the framework of 
IHL.” A conclusion, that was also reached by the High Court of England 
and Wales in its famous Serdar Mohammed v Ministry of Defence decision 
where it held that neither the relevant portions of the Geneva Conventions 
nor AP II contain: 

... any express statement that it is lawful to deprive persons of their liberty in an 
armed conflict to which these provisions apply. All they do is to set out certain 
minimum standards of treatment which must be afforded to persons who are 
detained during such an armed conflict.” 
Hereby following this argument and applying the old Lotus principle, if 
international law does not prohibit a particular conduct, that conduct is 
permitted.’* Even then, the consent-based reasoning of the Lotus case is still 
valid.” Critics argue that the Lotus principle may only be applied in inter- 
State relations, since it was developed in an inter-State dispute at a time 
where no debate over other possible subjects of international law existed. It 
then would only be applicable to State parties to AP II and the Geneva 


differentiate from a state-conduct when talking about non-state actors. This 
however is mere semantics and driven by political reasoning and can have no 
effect on the legal regulation of the conduct itself. 

74 Melzer, JHL (n 69) 208. 

75 Ibid; although prohibited under national law, the direct participation in hostilities 
is not prohibited per se by international law. The only consequence is the loss of 
the protected status as a civilian. 


76 See also Brunner, ‘Security Detention’ (n 4). 
77 Serdar Mohammed v Ministry of Defence [2014] EWHC 1369 (QB) 239. 
78 For a critical reading of the Lotus-case and its current interpretation, i.e. the 


Lotus-principle, see Pia Hesse, ‘Comment: neither Sunken Vessel nor Blooming 
Flower! The Lotus-Principle and International Humanitarian Law’ in this 
volume 80. For the role of the Lotus-principle concerning IHL, see Schéberl and 
Miihrel, ‘Sunken Vessel or Blooming Flower?’ (n 11). 

79 The Case of the S.S. “Lotus” [France v Turkey] [1927] PCIJ Series A No 1. 
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Conventions. Nevertheless, the reasoning behind the principle, i.e. that a 
subject of international law may only be bound by it through consent, is 
easily transferable to the current debate. A strict reliance on the Lotus 
principle itself is therefore not necessary. Moreover, the intent of the 
Geneva Conventions was clearly not to deal with any matters of 
authorisation in this respect, as they follow a conduct-based approach aimed 
to provide protection to those vulnerable, but not to legitimise a party to the 
conflict. However, the authority to detain and its penal regulation may still 
be found in domestic law. 


1. Application of CA 3 


Although the Geneva Conventions do not provide a definition of what a 
conflict not of an international character might be, they in essence require 
as a minimum, that the OAG is organised, has control over some territory 
and is able to obey the rules of war.*° 

Although humane treatment remains a vague concept, it does include, as 
a minimum, the prohibition of any violence to life or threats thereof, insults 
and public curiosity including the physical and mental well-being of the 
internees; moreover, it specifically prohibits murder, torture, corporal 
punishment, mutilation, outrages against human dignity, collective 
punishment and hostage-taking as well as the prohibition of any physical 
and psychological coercion.*! Although CA 3 (1) (d) explicitly mentions 
the prohibition of passing out sentences or carrying out executions without 
due process, it does not authorise the establishment of specific courts for 
OAGs in which these cases could be dealt with, again following the 


80 Emily Crawford and Alison Pert, International Humanitarian Law (CUP 2015) 
63 (hereafter Crawford and Pert, IHL); Lindsay Moir ‘The Concept of Non- 
International Armed Conflict’ in Andrew Clapham et al (eds), The 1949 Geneva 
Conventions: A Commentary (OUP 2016) para 2 et seq. 

81 Melzer, ZHL (n 69) 195. The extent to which medical care and adequate food has 
to be provided to detainees found some clarification in the Aleksovski Judgment 
by the ICTY, where the tribunal defined certain minimum standards. Judging, 
that a standard that would fail to meet the requirement of peace times would still 
be sufficient in times of war; Prosecutor v Aleksovski (Judgment) IT-95-14/1-T 
(25 June 1999). 
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conduct-based approach of the Conventions.** Although CA 3 itself does 
not offer procedural guarantees, it does contain the prohibition of arbitrary 
detention as a minimum standard. Arbitrary deprivation of liberty, for 
instance detention without any due process of law, may already inherently 
constitute a violation of human dignity contained in the meaning of cruel 
treatment under CA 3.83 Whether or not this constitutes a war crime, the 
prohibition of arbitrary deprivation of liberty constitutes a basic element of 
protection guaranteed by CA 3. 


2. Application of Art. 4 and 5 Additional Protocol II 


As mentioned before, AP II differs in its scope of application. According to 
Art. 1 (1), AP II applies to all conflicts not regulated by AP I and further 
requires the conflict to: 
... take place in the territory of a High Contracting Party between its armed forces, 
dissident armed forces or other organized armed groups which, under responsible 
command, exercise such control over a part of its territory as to enable them to carry 
out sustained and concerted military operations and to implement this Protocol. 
A discussion on the binding effect of AP II is therefore only reasonable once 
the OAG reaches this specific threshold. In relation to the deprivation of 
liberty, the most comprehensive obligations are contained in Art. 4 AP II, 
including the obligation to respect the fundamental guarantees of persons 
who are not directly taking part, or who have ceased to take part in 
hostilities as well as the obligation to protect persons deprived of their 
liberty. Apart from their binding effect on all States parties, these 
obligations represent customary international law.** 

This limitation of the scope of application of AP II actually serves the 
interests of the Protocol (and the Conventions) itself, as, only when OAGs 
can effectively exercise their duties under it, an effective protection of those 
interned by such groups can be guaranteed. Broadening the scope of 
application would merely serve to water the obligations down, ultimately 
leaving no satisfactory result. 


82 See Melzer, JHZ (a 69) 215; Lawrence Hill-Cawthorne, Detention in Non- 
International Armed Conflict (OUP 2016) 77 (hereafter Hill-Cawthorne, 
Detention). 

83 Prosecutor v Limaj et al (Prosecution’s final Brief [Confidential]) ICTY-03-66 
(20 July 2005) para 391-2. This position was later overthrown by the trial 
chamber. 

84 Crawford and Pert, ZHL (n 80) 257. 
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3. The Hague Regulations 


Another international norm which mentions the internment of parties to a 
conflict is Art. 3 Hague Regulations which provides that ‘the armed forces 
of the belligerent parties may consist of combatants and non-combatants. In 
case of capture by the enemy, both have the right to be treated as prisoners 
of war’. 

This regulation was later taken up by Art. 4 (4) and (5) GC III. However, 
it remains doubtful whether one can actually draw from the Hague 
Regulations here, as they (as well as Art. 4 GC IID) are only applicable to 
IACs. The question is, therefore, whether or not OAGs can be qualified as 
combatants and whether the argument of Art. 3 Hague Regulations can be 
extended to NIACs in order to further root their legal obligations in 
international law. One could argue that Art. 3 not only contains legal 
obligations under the Hague Regulations, but is also a basic rule of IHL 
itself. A rule that ought to be applicable irrespective the character of the 
conflict, as this distinction may be one of the basic principles of IHL; there 
is no reason why it should not to be applied to modern asymmetric armed 
conflicts. After all, the drafters of the Hague Regulations certainly did not 
have NIACs in mind at the time. 

Both CA 3 and AP II do not explicitly refer to the parties as combatants. 
The concepts of the mentioned ‘armed forces’ as well as ‘dissident armed 
forces’ and ‘other organised armed groups’ are unfortunately not further 
defined in the practice pertaining to such NIACs. However, those taking 
direct part in hostilities in NIACs are sometimes referred to as 
‘combatants’.®° This wording is often only used as a generic term with the 
main purpose of distinguishing between the persons in question and 
protected civilians, without implying a formal combatant status or prisoner- 
of-war status, which would be the consequence in IACs.*° Additionally, the 


85 See UN GA Res 2676 (9 December 1970) UN Doc A/RES/2676 referring to 
‘combatants in all armed conflicts’ in the context of human rights or the Cairo 
Declaration and Cairo Plan of Action, UN Doc TD /B/EX(24)/2 (5 May 2000) 
at 68—69 and 82 resp. of 3-4 April 2000 adopted at the Organization of African 
Unity and the European Union Africa-Europe Summit. 

86 The term ‘combatant’ is often used synonymously when translated into different 
languages, which adds to the confusion. Although its original meaning would 
have been ‘fighter’ instead of a formal ‘combatant’; a mere interpretation of the 
wording alone cannot be wholly satisfactory. See also Michael N. Schmitt et al 
(eds), ‘The Manual of Law of Non-International Armed Conflict: with 
Commentary’ (2006) 36 IYHR 71, Rule 1.1.2 - Fighters. 
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assertion that the term ‘combatant’ might be extended to NIACs would need 
some proof in form of opinio iuris and a uniform State practice. As evidence 
for this is scarce, its direct application must be negated. However, the basic 
principle contained in Art. 3 Hague Regulations can, of course, be 
considered when interpreting possible legal obligations for OAGs under 
customary international law, as modern-day norms are a further 
development of that principle — even in NIACs. 


II. Application of Human Rights Law in Cases of Deprivation of Liberty 


No field of international law is more controversial than the application of 
human rights to non-State actors and to OAGs in particular. Bearing in mind 
the exception of the effectiveness argument made above, the special nature 
of human rights per se seems to bar non-State entities from its direct 
application. In current State-centric international law, only States may be 
the bearers of human rights obligations. Any violation of human rights 
should be seen as a violation of the domestic transformations of those 
obligations and, therefore, as a domestic criminal offense which the State 
must prosecute.*’ The failure to do so is seen as a due diligence violation of 
the respective State.** Setting aside the domestic argument for a second, we 
shall firstly examine whether human rights obligations may be invoked by 
international law directly. 


1. General considerations concerning how and when human rights may 
become directly applicable 


Much has been written and said about the direct application of human rights 
in the context of non-State actors and armed conflicts.*? Unlike IHL, which 


87 One might hesitate to incorporate non-State entities into the human rights realm, 
as that may require a reconsideration of the basic human rights architecture and 
rationale, since it is founded on the premise that only States may hold absolute 
and ultimate power over its people; on this, see Bantekas and Oette, Human 
Rights Law (n 10) 716. It remains to be seen whether this can be upheld in areas 
of limited statehood, where no or only a limited State authority is present. 

88 Louise Doswald-Beck, Human Rights in Times of Conflict and Terrorism (OUP 
2011) 118 et seqq. 

89 See Alston, Non-State Actors (n 17); Clapham, Human Rights Obligations (n 4). 
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addresses OAGs directly as a party to the conflict and hereby imposes direct 
obligations on them, human rights almost always address States.” That 
being said, both the UN SC and the UN GA address non-State actors with 
respect to their human rights obligations in NIACs.°! Even if one would 
apply certain customary IHRL to non-State actors, a number of difficulties 
would arise when applying such rules to them.?* Neither the UN SC nor 
other bodies have yet clearly referenced the legal source of the proclaimed 
human rights obligations for OAGs, leaving it unclear why these actors 
should be bound in the first place.” As far as human rights obligations are 
already contained within the basic protection offered by CA 3, they only 
serve as a complementary protection regime under IHL. This may be 
relevant in cases of torture or degrading treatment in situations of 
internment. The minimum requirement for the applicability of human rights 
law is that the violation occurs on the territory of a State Party to the 
respective convention and that the respective entity exercises effective 
control over the territory in question. This approach seems to be adopted by 
other UN bodies as well.°* An argument that has been put forward here is 
that the OAG in question would thereby be bound by human rights 
obligations of the State whose territory it controls, thus implementing a rule 
of succession.” This, however, is not very convincing in light of Art. 10 


90 See Clapham, ‘Human Rights Obligations in Conflict Situations’ (n 38). An 
accession to the relevant treaties for non-State actors is still impossible. If any 
binding law exists, it will have to be customary in nature. 

91 UN GA Res 67/262 (4 June 2012) UN Doc A/Res/67/262 with respect to the 
conflict in Syria or UN SC Res 1834 (24 September 2008) UN Doc S/Res/1834 
and UN SC Res 1814 (15 May 2008) UN Doc S/Res/1814 with respect to Chad 
and Somalia. 

92 Hill-Cawthorne, Detention (n 82) 217; Elizabeth Wilmshurst (ed), International 
Law and the Classification of Conflicts (OUP 2012) 90-1. 

93 Hill-Cawthorne, Detention (n 82), 218. Apart from the factual addressing by the 
UN SC, the legal nature of its resolutions in the context of non-State actors is 
very much unclear, since resolutions can neither be classified as a classic treaty 
nor as customary international law, however they may have gained a separate 
legal status in international law in that respect altogether. See Serdar Mohammed 
v Ministry of Defence [2017] UKSC 2, para 23; Brunner, ‘Security Detention’ 
(n 4). 

94 For extensive examples, see Hill-Cawthorne, Detention (n 82) 218. 

95 UN HRC, ‘General Comment No. 26: Continuity of Obligations’ (8 December 
1997) UN Doc CCPR/C/21/Rev.1/Add.8/Rev.1; Anthony Cullen and Steven 
Wheatly, ‘The Human Rights of Individuals in de facto Regimes under the 
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ASR, which only retroactively converts acts of an OAG into an act of the 
State once the insurrection is completely successful. A direct application of 
human rights obligations to OAGs is therefore not convincing. 


2. Applying the ‘minimum standard’ to Organised Armed Groups 


Although the consideration of the application of a minimum human rights 
standard is an argument which is often put forward, it is not quite clear what 
this standard actually entails. A hint to what this standard may comprise can 
be found in the 1990s Turku Declaration:°® Art. 3 restates the existing 
obligations under CA 3. Art. 4 specifically relates to the situation of 


96 


European Convention on human Rights’ (2013) 13 Human Rights Law Review 
691, 717-23. 

Turku Declaration of Minimum Humanitarian Standards, UN Doc 
E/CN.4/Sub.2/1991/55 (2 December 1990). The declaration was adopted by a 
meeting of experts and organised by the Human Rights Institute of Abo Akademi 
in Turku/Abo (Finland) in cooperation with inter alia the ICRC, which 
participated in the drafting. It was designed as a draft treaty, but its international 
legal reception was controversial. Despite its positive reception within the UN, 
the declaration was never included in a formal treaty due to the lack of States 
willing to take on these broad obligations in internal conflicts. Nevertheless, it 
remained an important document for the development of human rights protection 
in NIACs, see Knut Ipsen, ‘Die Entwicklung von Kriegsrecht zum Recht des 
bewaffneten Konflifts’ in Knut Ipsen (ed), Völkerrecht (6th edn, Beck 2014) 
1195, and paved the way for the complementary protection approach to human 
rights in armed conflict, see Hans-Joachim Heintze, ‘Theorien zum Verhältnis 
von Menschenrechten und humanitéarem Völkerrecht’ (2011) 24 J. Int’l L. of 
Peace & Armed Conflict 4. It was also recognised by the ICTY in its Tadic- 
jurisprudence, which referenced the declaration when debating the core 
principles of customary humanitarian law, Prosecutor v Tadic (n 5) para 119. 
The ICRC had initially criticised the declaration in the drafting process for its 
progressive stance on human rights and humanitarian law, but later revised its 
opinion and contributed to its spreading, see Louise Doswald-Beck and Sylvian 
Vité, ‘International Humanitarian Law and Human Rights Law’ (1993) 75 IRRC 
99; Djamchid Momtaz, ‘The minimum humanitarian rules applicable in periods 
of internal tension and strife’ (1998) 80 IRRC 487. It is noteworthy in that 
context that even this progressive draft expressly addressed armed groups 
without conferring any legal status to them, see Art. 2 of the declaration: ‘These 
standards shall be respected by, and applied to all persons, groups and 
authorities, irrespective of their legal status and without any adverse 
discrimination’, herby echoing Art CA 3. 
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detention referring to the obligations under Art. 5 AP II but exceeding it in 
its scope, declaring that 
1. All persons deprived of their liberty shall be held in recognized places of 
detention. Accurate in-formation on their detention and whereabouts, including 
transfers, shall be made promptly available to their family members and counsel or 
other persons having a legitimate interest in the information. 
2. All persons deprived of their liberty shall be allowed to communicate with the 
outside world including counsel in accordance with reasonable regulations 
promulgated by the competent authority. 
3. The right to an effective remedy, including habeas corpus, shall be guaranteed as 
a mean to deter-mine the whereabouts or the state of health of persons deprived of 
their liberty and for identifying the authority ordering or carrying out the deprivation 
of liberty. Everyone who is deprived of his or her liberty by arrest or detention shall 
be entitled to take proceedings by which the lawfulness of the detention shall be 
decided speedily by a court and his or her release ordered if the detention is not 
lawful. 
4. All persons deprived of their liberty shall be treated humanely, provided with 
adequate food and drinking water, decent accommodation and clothing, and be 
afforded safeguards as regards health, hygiene, and working and social conditions. 
When thinking about customary international human rights obligations, 
applicable to OAGs exercising effective control over a territory, it is often 
referred to the core of human rights that may not be derogated from. 
Although arguments concerning effective control and jurisdiction may be 
made for OAGs such as Al-Shabab or the Kurdish militias in northern Iraq, 
the question remains whether or not OAGs fall within the scope of the 
conventions in the first place. Whereas CA 3 refers to ‘the case of armed 
conflict not of an international character occurring in the territory of one of 
the High Contracting Parties, each Party to the conflict shall be bound to 
apply’,’’ thereby differentiating between the territorial applicability and the 
applicability rationae personae, the basic human rights covenants expressly 
refer to States only with respect to their applicability.” 

From a human rights perspective, the legal definition of the perpetrator 
in cases of internment may be almost irrelevant. For the victim it does not 
make a difference whether a violation of his or her rights occurs through a 
State or an OAG. As long as there is a manifest exercise of effective control 
or authority over a certain territory or area, the application of human rights 


97 Emphasis added. 
98 Eg Art. 1 ECHR: ‘High Contracting Parties’; Art. 2 ICCPR: ‘Each State Party’. 
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obligations following the argument of the A/-Skeini jurisprudence of the 
ECtHR with its ‘divided and tailored’ approach seems to be favourable.” It 
may well be argued here that the division and tailoring may not only be 
done by the applicable obligations, but also by the obligated actor himself. 
However, this specific jurisprudence was solely designed for the application 
in an inter-State realm and may not be easily transferred out of the vertical 
level of human rights protection. Indeed, neither State practice nor any 
judgment by an original human rights body would support the claim that 
this system is on the verge of changing. Whether those actors are able to 
actually fulfil their possible obligations in the first place remains highly 
questionable. After all, the ability to enforce and provide human rights and 
their protection remains the essence of sovereignty and statehood. 
Humanitarian legal obligations for OAGs exceeding the minimum 
standards under IHL therefore remain highly doubtful. 


F. The Domestic Argument 


Picking up the debate opened above, the question to be dealt with now is 
the application of domestic law in the State where the conflict occurs. As 
mentioned, this might already constitute an adequate tool to legally bind 
organised armed groups to a certain legal standard regarding the deprivation 
of liberty. Within this debate, the question of the primacy of existing 
domestic law over possible international obligations will also be dealt with. 
In other words, do we even need to create international legal obligations for 
non-State actors or is the existing domestic law sufficient to deal with the 
matter? Problems arise especially when international and national 
obligations contradict each other. Is the applicable international law only a 
complementary protection alongside national law as the primary source of 
law in NIACs? 


I. Domestic Relations of International Law 


The case that is often put forward here is the argument of legislative 
jurisdiction. Not only in terms of applicable domestic, but also international 


99 Al-Skeini and Others v the United Kingdom, App no 55721/07, 7 July 2011, 134; 
confirmed in Al-Jedda v the United Kingdom, App no 27021/08, 7 July 2011. 
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law. It is argued that, since the belligerent State in question has already 
ratified the international treaty and may even have implemented it into its 
domestic law, the obligation is therefore automatically binding for non- 
State actors operating on its territory and within its jurisdiction.’ The 
advantage of this theory is that OAGs operating in the State’s territory may 
be bound without their explicit consent, as the State exercises the will of the 
people it represents. However, this argument is not convincing on two 
grounds. Firstly, it ignores the sometimes divergent inner structure of States 
that either follow a dualistic or monistic system and, secondly, especially in 
areas of limited statehood, the further the insurgents progress, the less 
authority and factual existence of State there is. Thus, there would be no 
one liable to the violations of IHL and human rights law for the duration of 
the conflict. For example, notwithstanding the principle of continuity and 
the assumed continuous sovereignty over Somalia, it is highly doubtful that 
the Somali government may be held accountable for human rights 
violations perpetrated by Al-Shabab within the vast territory it effectively 
controls. 


II. Primacy of Existing Domestic Law over International Obligations 


Apart from the argument of legislative jurisdiction, the actual relation 
between national and international law with respect to non-State actors 
offers a further obstacle which would have to be overcome first. Existing 
national law often already deals with the deprivation of liberty on the penal 
und public law level. If an authority for OAGs to detain existed in 
international law, it would consequently entail an immunity from 
penalisation for the act of detention under national law and maybe even for 
taking part in the conduct of hostilities in the first place, analogous to the 
combatant immunity in IAC. This, however, might not be a concept the 
drafting States of AP II and especially the Geneva Conventions had in mind 
when regulating the treatment of OAGs in NIACs. National law must 
remain applicable alongside international law during conflicts. 
Furthermore, in most cases, the existing national law regulating the 
deprivation of liberty is the implementation of existing human rights 
obligations, for example the prohibition of arbitrary deprivation of liberty 


100 Sandesh Sivakumaran, ‘Binding Armed Opposition Groups’ (2006) 55 ICLQ 
369, 381; Antonio Cassese, ‘The Status of Rebels under the 1977 Geneva 
Protocol on Non-International Armed Conflicts’ (1981) 30 ICLQ 416, 429. 
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as well as regulations concerning the procedural requirements regarding the 
establishment of an independent judicial body and a fair trial. What it does 
not regulate is an authorisation of such acts — neither for State Parties nor 
for other actors involved. The authority to detain under international human 
rights law may only be found in national law itself or by particular acts of 
the UN SC.!°! Additionally, States will most likely avoid any authorisation 
for OAGs to detain under international law for reasons of enforcing their 
own domestic penal law. 

In areas of limited statehood, the validity of this argument can be 
questioned. It may well be argued here that, in such cases, the effective 
protection of human rights should to be prioritised. If neither the State nor 
the OAG can be held accountable for their actions, at least for the prolonged 
duration of the conflict, a gap of protection arises.'°* This is especially the 
case when rights and duties in that respect are only provided by domestic 
law and the interests of the individual in the international sphere are 
assumed by the respective State through the voluntary system of diplomatic 
protection.!" Additionally, from the perspective of a victim, the factual 
violation of an individual’s right and the legal character of the perpetrator 
do not make a substantial difference anyway. 


HI. Conclusion 


Ultimately, the answer of applicable domestic law to OAGs and their 
obligations for situations of internment will have to be found in the actual 
effectiveness of the OAG as an entity exercising territorial control and 
therefore in the effectiveness argument made earlier and or the absence of 
the State. A point that validity may be made comparing this case to the 
argument made in situations of failed States and their legal obligations 
under international law regarding the principle of effectiveness. 


101 CfBrunner, ‘Security Detention’ (n 4). 

102 Although individual criminal responsibility deriving from international law 
directly will hold some individuals accountable, for instance in cases of war 
crimes, this might not suffice in all cases, for example regarding crimes against 
humanity, Bantekas and Oette, Human Rights Law (n 9) 764. 

103 Ibid, 762. 
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G. Integrating Organised Armed Groups into the Process of ‘Law-Making’ 


When accrediting OGAs with a distinct legal personality, thereby setting 
aside the primacy of domestic law and creating a legal framework for their 
involvement in the deprivation of liberty, the subsequent topic to be dealt 
with is the discussion of the relationship between OAGs and positive 
international norms, may they be treaty- or customary-law based. While 
certain groups do not seem to recognise any substantial standards of 
internment, some OAGs expressly recognise entitlements of their detainees 
under IHL and IHRL and regulate the conduct of its members according to 
those presumed obligations.' Therefore, the focus should be placed on the 
conduct of such groups and their conducts effect on treaty and customary 
obligations under the Geneva Conventions and international human rights. 
This also relates to the basic question of whether or not those actors remain 
‘law-takers’ as opposed to ‘law-makers’ and how they affect the 
international (State) practice of those norms.! In the end, it must be asked 
to what extent OAGs should be incorporated into the process of the creation 
of rules of international law in the first place. Taking OAGs seriously in 
that respect might help to enhance compliance with international norms by 
these actors but might also just be a political argument.!°° 


104 See the example of the FAFN in Ivory Coast, which secured and maintained 
territorial control over a substantial part of northern Ivory Coast between 2002 
and 2007. The Group established routine detention operations utilising the 
captured facilities of the State and even segregated conflict-related detainees 
from regular persons detained under their control. The behaviour of the FAFN 
can largely be recognised as ‘State-like’, see David Tuck, ‘Detention by armed 
groups: overcoming challenges to humanitarian action’ (2011) 93 IRRC 759, 
761. As mentioned above, the LTTE maintained an own ‘judicial’ system for the 
detention of persons captured under their authority and within their controlled 
territory, see Stokke, ‘Building the Tamil Eelam state’ (n 63), 1027. For the 
usage of detention to implement an OAG’s own ‘rule of law’ within its 
controlled territory to ensure its continuous exercise of power over the area, see 
Sivakumaran, ‘Courts of armed opposition groups’ (n 63) 489. 

105 For further details, see Widdig, ‘Perspektiven einer möglichen Einbindung’ (n 
15) 109 et seqq. 

106 For the compliance argument, see Annyssa Bellal and Stuart Casey-Maslen, 
‘Enhancing Compliance with International Law by Armed Non-State Actors’ 
(2011) 3 GOJIL 175. 
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I. The Integration of Organised Armed Groups into the Creation of 
International Treaty and Customary Law 


The question of the relationship between OAGs and international treaties 
remains highly controversial. The basic argument in this debate is, in fact, 
not a legal one, but rather one of compliance. If we accept that some conduct 
of OAGs (for instance detention), even though banned under national law, 
is not illegal or at least tolerated under international law, there should be an 
incentive for them to respect the laws of war. Taking the process of 
detention out of the illegality from the States perspective, might be an 
incentive for the respective group to detain those captured and respect their 
dignity and due process rights, rather than simply kill them.'®’ This is 
something that might be achieved by the incorporation of OAGs into the 
‘law-making’ process. However, the question remains of whether this is 
possible at all. 

Art. 2 in accordance with Art. 1 VCLT defines international treaties as 
agreements between States. Today, most States accept and recognise this 
definition of an international treaty, thereby rendering it customary 
international law.!°° By this standard, the incorporation of OAGs into the 
process seems to be impossible. However, Art. 3 VCLT stipulates the fact 
that the Convention does not apply to international agreements concluded 
between States and other subjects of international law or between such other 
subjects of international law, shall not affect their legal force, nor the 
applicability of certain rules of the convention, as far as these rules 
constitute customary international law. 

Consequently, agreements that qualify under Art. 3 VCLT can be seen as 
an international treaty, although not concluded between two primary 
subjects of international law.!°? The inclusion of OAGs in international 
agreements therefore seems not to be completely out of the question.'!° The 
formal requirements for such an inclusion would be the competence and 


107 Andrew Clapham, ‘Detention by Armed Groups under International Law’ 
(2017) 93 ILS 1, 2-3. 

108 For its basis in customary international law, see Duncan Hollis, ‘Defining 
Treaties’ in Duncan Hollis (ed), The Oxford Guide to Treaties (OUP 2012) 12 
et seq. 

109 Ibid, 13. 

110 Ibid, 23; Yves Le Bouthillier and Jean-Francois Bonin, ‘Article 3’ in Olivier 
Corten and Pierre Klein (eds), The Vienna Conventions on the Law of Treaties: 
A Commentary, vol. I (OUP 2011) 72. 
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jurisdiction of the actor in question and the free will of the other party to 
enter the agreement.''! This might apply to a stabilised de facto regime or 
an effective de facto authority. Ultimately, there is no positive obligation or 
rule neither within the VCLT nor in international law in general which 
prescribes what OAGs may or may not regulate with States through an 
international agreement. !!? Even if convincing in theory, this argument 
simply lacks sufficient State practice to be proven correct. 

Therefore, it remains to be asked whether there are other ways for OAGs 
to be incorporated into the process of international ‘law-making’. 
Art. 38 (1) (b) ICJ-Statute requires ‘international custom as evidence of a 
general practice accepted as law’ for the genesis of new customary 
international law. The influence of OAGs on that custom seems to be 
limited at first, but its indirect effect is quite substantial, as the conduct of 
States often is motivated by or is a reaction to the conduct of OAGs and 
their newly consolidated power in modern NIACs.!!3 The OAG’s influence 
or incorporation therefore is only an indirect one, which may come in the 
form of a (formal) recognition of its conduct and/or statements and 
declarations in the process of the creation of new rules.''* This 
comprehensive approach can actually be beneficial to States, since it 
increases the probability of non-State actors complying with new rules of 
law as they were involved in the process to a certain extent.!"° 


111 Duncan Hollis (ed), The Oxford Guide to Treaties (OUP 2012) 664 et seq. 

112 Thomas Grant, ‘Who Can Make Treaties? Other Subjects of International Law’ 
in Duncan Hollis (ed), The Oxford Guide to Treaties (OUP 2012) 145. 

113 Ryngaert, ‘Non-State Actors’ (n 41) 1, 6: referring to Prosecutor v Tadic (n 5) 
para 70, where the Appeals Chamber is said to also incorporate the practice non- 
State actors as proof for the formation of new customary international law at 
paras 107 et seq; Sandesh Sivakumaran, ‘Lessons from the law of armed conflict 
from commitments of armed groups: identification of legitimate targets and 
prisoners of war’ (2011) 93 IRRC 1 (hereafter Sivakumaran, ‘Lessons’). 

114 An approach also recognised by the ICRC study on existing customary IHL, 
which concludes that conduct or practice by OAGs per se may not be qualified 
as State practice and classifies their conduct as ‘other practice’ or gives it an 
auxiliary character in the process. See Jean-Marie Henckaerts and Louise 
Doswald-Beck, Customary International Humanitarian Law, vol. I: Rules (CUP 
2005) xlii. 

115 See Anthea Roberts and Sandesh Sivakumaran, ‘Lawmaking by Nonstate 
Actors: Engaging Armed Groups in the Creation of International Humanitarian 
Law’ (2011) 37 Yale J. Intl L. 108, 126 et seq (hereafter Roberts and 
Sivakumaran, ‘Lawmaking by Nonstate Actors’). 
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However, putting too much emphasis on the conduct and practice of non- 
State actors may hold the risk of a mere regression of customary 
international law.''® Some OAGs explicitly do not want any attribution to 
human rights or other State-like obligations and duties and, by definition, 
oppose any legislative action that derives from the regime they fight against, 
even on the international plane. Yet, it is not entirely out of the question to 
take into consideration statements made by OAGs in relation to IHL. For 
example, the so-called Deeds of Commitments facilitated by the NGO 
Geneva Call allows OAGs to express their perception of binding 
humanitarian norms.!!” The relevance of such actions can be asserted 
following the argument of the ICJ; for proof of international custom as 
evidence of a general practice, emphasis has to be put on the subjects of 
international law that contribute to the practice and whose interests are 
touched by the relevant provision.!!8 This might be a very progressive and 
dynamic interpretation of the decision as the court might have only had 
States in mind at the time of judgment, but the argument itself still holds 
some validity. Aside this indirect influence on customary international law, 
a further incorporation is not possible. Only if the rebellion of the OAG is 
successful, its conduct and practice will become that ofa State and therefore 
gain relevance retroactively. !!° 


IL. The Integration of Organised Armed Groups into Law-Making through 
Unilateral Declarations 


The nature of unilateral declarations made by OAGs is disputed; some see 
them as meaningless, and as a mere political tool for negotiation, whereas 


116 Ryngaert, ‘Non-State Actors’ (n 41) 6. 

117 Although they are intentionally not called ‘treaties’, the content of such 
agreements essentially resembles that of the respective treaty and de facto 
reflects the practice of existent international obligations. An approach that was 
most likely also taken by the ICTY in Prosecutor v Tadic (n 5) para 108 with 
reference to the abovementioned declarations by the FMLN in El Salvador (para 
107 of the judgment). 

118 North Sea Continental Shelf Cases (Federal Republic of Germany v Denmark; 
Federal Republic of Germany v Netherlands) (Judgment) [1969] ICJ Rep 3, para 
73 et seqq; Wolff Heintschel von Heinegg, ‘Vélkergewohnheitsrecht’ in Knut 
Ipsen (ed), Völkerrecht (6th edn, Beck 2014) para 11; Maarten Bos, A 
Methodology of International Law (Elsevier 1984) 231 et seq. 

119 Art. 10 ASR. 
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others grant them a certain legal value. However, OAGs regularly make use 
of unilateral declarations to voice their perception of existing binding legal 
obligations. The scope of such declarations ranges from the mere 
restatement of the law to explicit violations of existing international 
standards." Therefore, the nature and effect of such declarations on 
customary international law deserves some further investigation. 

In its famous Nuclear Test Cases, the ICJ elaborated on the binding effect 
of unilateral declarations (by States), arguing that, by public unilateral 
declaration of the existence of a positive legal obligation, the declaration 
becomes binding for the declaring actor itself. However, further 
implications and legal effects on third parties may not be established with 
the exception of obligations having an jus cogens character.'?! It may be 
argued that now, although this reasoning was construed with only States in 
mind, there is no apparent obstacle in applying it to OAGs as well, 
particularly because States have a genuine interest in binding OAGs to their 
statements. For the respective group its binding character will come from 
its own consent to be bound and or held accountable.!?? This legally self- 
binding ability seems favourable, at least in cases in which de lege lata the 
group is bound by international law anyway. 

Although it can be effectively argued that unilateral declarations have a 
binding effect on the group that issues them, the question of the legal nature 
of the agreement itself remains. Is it governed by international law or can 
its legal nature only be derived from the sovereign (domestic and political) 
decision of the responding State that engages the actor? Looking at State 
practice, evidence of States reacting to declarations by OAGs is fragmented, 


120 Sivakumaran, ‘Lessons’ (n 113) 3-4. Groups such as the SLM-Unity in Darfur 
or the UNITA in Angola. 

121 Nuclear Tests (Australia v France) (Judgment) [1974] ICJ Rep 253; Nuclear 
Tests (New Zeland v France) (Judgment) [1974] ICJ Rep 457; ILC, ‘Guiding 
Principles applicable to unilateral declarations of States capable of creating legal 
obligations, with commentaries’ (2006) UN Doc A/61/10, Guiding Principle 1. 

122 In some cases, OAGs even go beyond the scope of existing international law. 
The Moro Islamic Liberation Front, for example, issued a declaration obliging 
itself to not conduct any operations that may cause collateral damage to civilians; 
see the Agreement on the Civilian Protection Component of the International 
Monitoring Team (20 October 2009) <http://www.opapp.gov.ph/sites/de- 
fault/files/Terms_of Reference_of_the_International_Monitoring _Team.pdf> 
accessed 27 March 2018. As far as a declaration exceeds existing international 
law, its involvement in the international legal process will remain at the political 
level only. 
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but existent. The accession to the 1997 Ottawa Convention!” by the 
Sudanese government, for example, was said to be the result of a declaration 
issued by the SPLMA stating to be bound by it.'*4 The recent peace 
agreement between the State of Colombia and the FARC or the ongoing 
negotiations between the Taliban and the Afghan government through an 
intermediary in Doha are further examples of States engaging in a legal 
agreement following declarations by OAGs to adhere to certain standards. 

However, although these agreements did and will involve the 
implementation of obligations under international law, they remain within 
the sovereign decision and will of the negotiating State and, therefore, 
governed within its domestic sphere. Moreover, these agreements were 
deemed a national conciliation effort, but not a formal peace agreement 
which could be governed by international law. Nevertheless, international 
courts and tribunals tend to rely on those declarations as evidence for the 
international legal obligations of OAGs.!*5 This, however, should only be 
interpreted as the exploration of the group’s political intent to act and not 
as a direct influence on international legal practice. Its effect on 
international legal practice may only be an indirect one, as the conduct of 
the OAG in question certainly influences the State’s conduct when dealing 
with it. Unilateral declarations by OAGs are therefore regulated by 
domestic law or, at most, have a sui generis character. 


H. Accountability 


Lastly, the question of a possible accountability of non-State actors for 
violations of IHL and human rights law should be briefly examined in order 
to complete the picture. International obligations may only come to their 
full effect, once they may also be enforced. The reparation for the damage 
caused may take the form of restitutio in integrum, monetary compensation 
or satisfaction, including a public apology with the acceptance of 


123 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer 
of Anti-Personnel Mines and their Destruction (opened for signature 18 
September 1997, entered into force 1 March 1999) 2056 UNTS 211. 

124 Roberts and Sivakumaran, ‘Lawmaking by Nonstate Actors’ (n 115)128-29. 

125 See Prosecutor v Akayesu (n 22) para 627; Report of the UN Special Rapporteur 
on extrajudicial, summary or arbitrary Executions, ‘Mission to Sri Lanka’ (27 
March 2006) UN Doc E/CN.4/2006/53/Add.5 para 30. 
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responsibility or guarantees of non-repetition.'*° Considering that the 
attribution of unlawful conduct and the hereby created obligation to 
compensate the damage caused is one of the core principles of international 
law, the inclusion of OAGs in this principle seems to be self-evident. 
However, existing compensation mechanisms mainly address States as the 
primary holders of international obligations for their unlawful conduct, 
most prominently the ASR. If the group succeeds in its insurrection, the 
question of responsibility is answered by Art. 10 ASR; thus, the group’s 
conduct is retroactively treated as the conduct of a State. The question that 
remains is what happens in prolonged conflicts, where neither party can 
make decisive victories nor end the conflict. This especially holds true in 
the case of detention, where serious violations of international law occur. 
Following the definition of OAGs set up above, requiring them to 
exercise effective control over a certain part of territory, and acting as de 
facto authorities, thereby conferring them a certain legal personality, it may 
not be farfetched though, to hold them accountable for their unlawful 
conduct.!?” As already argued above, ILC Special Rapporteur Agos’s 
proposition that ‘an insurrectional movement which establishes its authority 
over a State’s territory becomes a ‘separate subject of international law’ at 
the end of the 1960s is still valid in this context. !?8 Even if we define 
international responsibility as ‘legal relations which arise under 
international law by reason of an internationally wrongful act’!*°, the 
decisive criterion for conferring those OAGs international legal 
responsibility is their actual capacity to fulfil those responsibilities and to 


126 See UN SG, ‘The Rule of Law and Transitional Justice in Conflict and Post- 
Conflict Societies’ (23 August 2004) UN Doc S/2004/616 18-19. 

127 CfRyngaert, ‘Non-State Actors’ (n 41) 4 et seq. For a further account in favour 
of the accountability of armed organised groups for violations under 
international law, see Jann Kleffner, ‘The Collective accountability of organized 
armed groups for system crimes’ in Harmen van der Wilt and Andre 
Nollkaemper (eds), System Criminality in International Law (CUP 2009) 238 
(hereafter Kleffner, ‘Collective accountability’). 

128 UNYBILC 1972/II 129; also earlier UNYBILC 1966/II 134. 

129 Commentary on Art. 1 Draft ASR, UNYBILC 2001/II 31; See also UN GA, 
‘Basic Principles and Guidelines on the Right to a Remedy and Reparation for 
Victims of Violations of International Human Rights and Humanitarian Law’ 
(21 March 2006) UN Doc A/Res/60/147, Basic Principle 15: ‘[i]n cases where 
a person, a legal person, or any other entity is found liable for reparation to a 
victim, such party should provide reparation to the victim or compensate the 
State, if the State has already provided reparation to the victim’. 
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enforce eventually existing claims against them, such as their ‘jurisdiction 
to enforce’. Additionally, the mere establishment of an international 
responsibility de jure might not lead to a responsibility de facto for most 
OAGs, since the actual enforcement of those claims might prove difficult. 

However, to this day, cases in which States hold OAGs responsible and 
accountable by international law and which could therefore be used as 
evidence for a broader existence of OAGs on the international plane, remain 
rare and selective incidents rather than precedents. !3° The only exception to 
this can be found in the US Alien Tort Claims Act!?!. Within the Alien- 
Tort-Claims-Act jurisprudence, cases can be found where the group as such 
is collectively held accountable for its actions.'*? Although legal 
proceedings are instigated at a national level, the applicable law within such 
cases remains international customary law; the cases are therefore used as 
supplementary evidence for the emergence or existence of a rule of law 
itself. However, this alone is not sufficient to serve as evidence for 
international custom, as it remains limited to the practice of the USA. The 
response by third parties on the international plane remains divided; States 
rather prefer to implement their international legal obligations into national 
law to avoid any interaction with those actors on the international legal 
plane.!33 

Setting aside the practical problems concerning the actual enforcement 
of claims, the international responsibility of OAGs for unlawful conduct 
therefore only remains a distant dream — if States deem it appropriate at 
all.!34 After all, the recognition of the existing mechanism of accountability 


130 Crawford, State Responsibility (n 48) 81. For example, see the recommendation 
of the International Commission of Inquiry on Darfur to the UN SC, which noted 
that, apart from States, its agents or de facto organs, rebels and insurgents have 
a similar obligation to compensate for the crimes they committed, UN 
Commission of Inquiry on Darfur, ‘Report of the International Commission of 
Inquiry on Darfur to the United Nations Secretary-General’ (25 January 2000) 
para 600 <http://www.un.org/news/dh/sudan/com_inq_darfur.pdf> accessed 27 
March 2018. Although Reports by International Commissions of Inquiry cannot 
be considered direct State practice, the recurrence on them may still be valid, as 
an auxiliary source of international law as in Art. 38 (1) (d) ICJ-Statute. 
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133 Crawford, State Responsibility (n 48) 81. 
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of non-State actors outside the individual criminal responsibility will 
always be accompanied by some form of legitimisation. This, however, is 
something most, if not all, States certainly do not want to see happening. 


I. Conclusion 


For the time being, the deprivation of liberty by OAGs in areas of limited 
statehood remains an uneasy terrain. Although the legal obligations in CA 3 
as well as, to a certain extent, Art. 4 and 5 of AP II (as far as they constitute 
customary international law) provide some protection to those captured in 
NIACs, the protection of human rights, especially those exceeding the 
scope of the ‘minimum standards of humanity’, which itself remains a 
rather murky concept, remains unsatisfactory de lege lata in most cases. 
The most common human rights treaties and the obligations set within their 
non-derogative provisions are not applicable to OAGs in general, as they 
exceed the protection provided by IHL. Although an argument can be made 
with respect to the principle of effectiveness in order to confer human rights 
obligations to these groups, future State practice will show whether 
international courts and State practice accept the idea of OAGs being 
involved in the delicate matter of detention to a more sophisticated level. 
Especially in cases when the principal organs of the State struggle to 
exercise control over the relative territory. Until then, it can only be restated 
that 
International Law is constantly evolving but still is State-centric in the way in which 
it is made and applied: treaties are made by States ..., and customary law is formed 
primarily by State practice and State opinio iuris; international law still struggles to 
recognize entities other than States and IOs as legal persons. !*° 
A resolution to this dilemma might be found at the policy level. Taking 
armed non-State actors seriously and engaging them as a legal actor in terms 
of policy on the international plane might be advantageous to all parties to 
the conflict, as reciprocal obligations offer the most effective contribution 
to the protection of civilians and other vulnerable persons in an armed 
conflict. This pragmatic conduct based on the engagement of OAGs without 
prejudice to status, ensuring their legality under national law and possible 
involvement into the international legal process might provide an effective 
tool to further one of the basic intentions of IHL: a humane conduct of 
hostilities. 
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Lars Müller 


In his contribution, Vincent Widdig raised a number of questions concerning 
the role of armed groups in international law. To what extent are they bound 
by IHL or even IHRL? To what extent does this require them to possess a 
certain degree of legal personality and how could it be established? What 
are the further consequences of ascribing armed groups this kind of status? 
Would this legitimise their conduct and their goals on a political level? And 
would this also allow them to become law-makers, instead of mere law- 
takers, on a legal level? Finally, should armed groups be held accountable 
for their violations of international law? 

All of the above are pertinent questions and inform us about the 
challenges international law, and especially IHL, faces in areas of limited 
statehood — where not only the exact meaning and scope of certain norms 
is contested, but the significance of international law itself is sometimes 
rejected.! We can approach these issues with the idea of ascribing armed 


1 Concerning such a rejection by armed groups, see for example: Geneva 
Academy, ‘Reactions to Norms: Armed Groups and the Protection of Civilians’, 
Policy Briefing No. 1, (Geneva 2014) 13, 29 et seq; Olivier Bangerter, ‘Reasons 
why armed groups choose to respect international humanitarian law or not’ 
(2011) 882 IRRC 353, 380 et seq; Antonio Cassese, ‘The Status of Rebels under 
the 1977 Geneva Protocol on Non-International Armed Conflicts’ (1981) 30 
ICLQ 416, 426; Andrew Clapham, ‘The Rights and Responsibilities of Armed 
Non-State Actors: The Legal Landscape and Issues Surrounding Engagement’ 
(Geneva Academy 2010) 23; Jann K. Kleffner, ‘The applicability of 
international humanitarian law to organized armed groups’ (2011) 93 IRRC 443, 
446 (hereafter Kleffner, ‘The applicability of international humanitarian law’); 
Michelle Mack, Increasing Respect for International Humanitarian Law in Non- 
International Armed Conflicts (ICRC 2008) 11; Anthea Roberts and Sandesh 
Sivakumaran, ‘Lawmaking by Non-State Actors: Engaging Armed Groups in 
the Creation of International Humanitarian Law’ (2012) 37 Yale J. Int’l L 107, 
127. 

However, also governments reject the applicability of international law in their 
conflict zones from time to time: Secretary-General, ‘Minimum humanitarian 
standards: Analytical report of the Secretary-General submitted persuant to 
Commission on Human Rights resolution 1997/21? UN Doc E/CN.4/1998/87 
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groups a certain legal personality or capacity, thereby explaining that such 
groups are bound by international law obligations, but also prompting the 
conclusion that they could, or at least should, take part in the creation of 
international law.* This is one of the ideas international law is based on — 
sovereign equality, meaning that one should only be bound by rules one 
consented to. Hence, States either negotiate the law in State conferences or 
through their conduct on the battlefield, or at least they create their own 
obligations by adhering to a certain instrument or by not persistently 
objecting to a certain practice. 

So, can we identify this kind of synchronicity of law-creation and 
corresponding obligations in the law of armed conflict or do we rather see 
non-State actors as being bound without having any influence? The fact that 
armed groups and their members are bound by and have obligations under 
international law — and can even be held accountable for their violations — 
seems to be settled? The scope of these obligations is sometimes 
challenged, but that also holds true for States involved in NIACs, as for 


(5 January 1998) 20; Michelle Mack, Increasing Respect for International 
Humanitarian Law in Non-International Armed Conflicts (ICRC 2008) 11; 
Theodor Meron, ‘The Humanization of Humanitarian Law’ (2000) 94 AJIL 239, 
260 et seq; Lindsay Moir, The Law of Internal Armed Conflict (CUP 2002) 34, 
67 et seq, 85 et seq (hereafter Moir, The Law of Internal Armed Conflict); 
Antonio Cassese, ‘The Status of Rebels under the 1977 Geneva Protocol on 
Non-International Armed Conflicts’ (1981) 30 ICLQ 416, 426; Dawn Steinhoff, 
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Armed Groups’ (2009) 45 Texas International Law Journal 297, 313. 
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Inquiry Into the History and Theory of International Law (TMC Asser Press 
2004) and Roland Portmann, Legal Personality in International Law (CUP 
2010). 
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applicability of international humanitarian law’ (n 1) 445; Moir, The Law of 
Internal Armed Conflict (n 1) 53; Daragh Murray, ‘How International 
Humanitarian Law Treaties Bind Non-State Armed Groups’ (2015) 20 JCSL 
101, 122; Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law 
Protect in War, vol. I ICRC 2011) chapter 12, 25 et seq. 
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example the debate on the power of the UK’s armed forces to detain in the 
conflict in Afghanistan demonstrates.* 

What hereby becomes apparent is the complete disregard of States and 
international organisations involved in the debate on the role of armed 
groups in international law, for the idea of international law being made by 
those who are bound by it. When we try to argue against that, we should 
analyse whether international law really accepts actors as being treated as 
mere objects or whether there is something in the law which might trigger 
a change of status from object to subject — at least in a limited area of the 
law. 

Vincent Widdig correctly mentioned the principle of effectiveness in this 
regard. IHL is meant to effectively protect individuals from the 
consequences of war as far as possible. In contrast to most other fields of 
law, IHL refrains from taking into account the status of an actor and simply 
prescribes norms of behaviour to all those engaging in armed conduct. 
Therefore, the rules are formulated to either apply to each ‘party to the 
conflict’, or do not mention the actor at all and simply prescribe that ‘the 
wounded and sick shall be respected and protected in all circumstances’.° 

In this sense, I would argue that IHL also effectively accepts attempts by 
any actor within an armed conflict to adjust the rules to the specific conflict 
or to expand the protection provided by its rules. Even if we understand 
international law to generally remain a State-centric system — and there are 
many reasons to do so — IHL already accepts other actors. Consider CA 3, 
which provides: 

The Parties to the conflict should further endeavor to bring into force, by means of 

special agreements, all or part of the other provisions of the present Convention. 
Likewise, the UNESCO Convention on the protection of cultural property 
in armed conflicts’ by itself includes only a limited protection regime in 
case of NIACs, but again provides in Art. 19 (2) that 


4 Manuel Brunner, ‘Detention for Security Reasons by the Armed Forces of a 
State in Situations of Non-International Armed Conflict: The Quest for a Legal 
Basis’ in this volume 89. 


5 For example, CA 3 (1). 

6 For example, Art. 12 GC I; Art. 7 AP II. 

7 Convention for the Protection of Cultural Property in the Event of Armed 
Conflict (opened for signature 14 May 1954, entered into force 7 August 1956) 
UNTS 249. 


165 


Part II: Detention in Non-International Armed Conflict 


The parties to the Conflict shall endeavor to bring into force, by means of special 
agreements, all or part of the other provisions of the present Convention. 
Other treaties follow this example. In addition to this, all of them include a 
caveat,® stating: 
The application of the preceding provisions shall not affect the legal status of the 
parties to the conflict. 
IHL, thus, already allows armed groups to change from mere objects of the 
law to real subjects, who are able to influence, at least in part, the law as it 
applies to their respective armed conflict. The trigger mechanism seems to 
be that the armed group must effectively be able to, first, engage in an armed 
conflict, and, second, to force their enemy into negotiating an agreement. 

In other words: If an actor is in a position to effectively make the law 
applicable in a specific armed conflict, IHL will not ask for this actor to 
provide some further international status or legitimacy, but it will simply 
attempt to steer that actor’s conduct on the battlefield and his law-making 
activities into certain directions, thus trying to maintain, or even to improve, 
the protection provided by IHL. 

This also brings us back to the contribution by Katja Schöberl and Linus 
Miihrel on the permissive and/or restrictive nature of IHL.? If this law is 
simply trying to steer the behaviour of those engaged in an armed conflict 
reaching a certain threshold, its goal is not to permit or otherwise legitimise 
this action as such. IHL, as the jus in bello, is concerned with how parties 
to a conflict behave, not about whether they should engage in an armed 
conflict at all. In the same way, it does not permit or forbid detention by 
armed groups, but rather provides certain standards to be observed during 
detention. 

Looking at the applicable domestic law, we have to expect a totally 
different picture. States usually prohibit non-State actors from carrying out 
armed attacks as well as from detaining people, especially when this 
concerns the State’s own armed forces. Here again, IHL does neither permit 


8 For an early example, see Art. 152-55 of the Lieber Code (Instructions for the 
Government of Armies of the United States in the Field, prepared by Francis 
Lieber, promulgated as General Orders No. 100 by President Lincoln, 24. April 
1863); see also African Union Convention for the Protection and Assistance of 
Internally Displaced Persons in Africa (Kampala Convention) (adopted 23 
October 2009, entered into force 6 December 2012). 

9 Katja Schdberl and Linus Mihrel, ‘Sunken Vessel or Blooming Flower? Lotus, 
Permissions and Restrictions within International Humanitarian Law’ in this 
volume 59. 
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nor forbid States to prohibit non-State actors from doing so. This is 
articulated in Art. 6 (5) AP II, which states that 

... at the end of hostilities, the authorities in power shall endeavor to grant the 

broadest possible amnesty to persons who have participated in the armed conflict ... 
Thus, States are not obliged to accept activities by non-State armed groups, 
but are merely requested to contemplate amnesties at the end of hostilities. 
And not only States are asked to do so, but also ‘the authorities in power’. 
As many post-conflict situations around the world have demonstrated, ‘the 
authorities in power’ are often not simply the government which has 
defeated a domestic armed group, or an armed group that has taken over 
State authority, but it is frequently both of them. Most internal armed 
conflicts are not terminated by the complete defeat of one party to the 
conflict, but by a negotiated settlement between the parties.'° So, here again, 
IHL provides a way for armed groups to have an impact on the law, this 
time at the end of hostilities. 

What all of this tells us is that, when trying to assess the law of detention 
in NIACs or any other aspect of this law, we should not limit ourselves by 
looking only into the universal treaties and customs of IHL, IHRL or even 
domestic law. Instead, we must consider agreements made between the 
parties to the specific conflict and what they provide, for example on 
detention. Looking ahead, the parties to armed conflicts should be 
encouraged to conclude such agreements, as they not only raise awareness 
for IHL in the first place, but also allow to translate the law into the specific 
context and, lastly, provide more legitimacy as both parties mutually agree 
to be bound by them. 


10 Sidney D. Bailey, How Wars End: The United Nations and the Termination of 
Armed Conflict 1946-1964, vol. I (Clarendon Press 1982); David M. Morriss, 
‘From War to Peace: A Study of Cease-Fire Agreements and the Evolving Role 
of the United Nations’ (1996) 36 VJIL 801. 
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International Humanitarian Law and 
International Investment Law 


Foreign Investments as Non-Human Targets 


Ira Ryk-Lakhman Aharonovich 


A. Introduction 


On 23 July 1983, the LTTE, a separatist Sri Lankan militant group that was 
fighting for Tamil independence, ambushed and killed 13 Sri-Lankan 
soldiers. Over the next week, Sinhalese Sri Lankans, with the government’s 
support, retaliated with Tamil blood shed across the country. These events 
ignited the 25-year civil war between the government and the LTTE. 
Shortly thereafter, the State created the Special Task Force (STF) to head 
counter-terrorism missions against the LTTE. By 1987, STF units were 
mainly deployed in the Batticaloa district, which quickly turned the area 
into a bloody battlefield.! 

On 28 January 1987, an STF unit broke into a shrimp farm owned by 
Serendib Seafoods Ltd. in Batticaloa, which had been suspected of 
harbouring LTTE separatists.? Within hours, Serendib’s manager and a 
dozen more employees were shot to death, yet not a single LTTE separatist 
was found on site. Before leaving, the STF destroyed the farm, causing it to 
go out of business. Accordingly, AAPL, a Hong Kong corporation which 
half-owned Serendib, filed an investment claim against Sri Lanka under the 
Sri Lanka — UK BIT, claiming compensation for the losses. The AAPL v 
Sri Lanka Tribunal mostly accepted the claim and held that by failing to use 
less-deadly means and methods in its military operation, the State breached 
the BIT obligation to act in due diligence so as to protect the physical 
integrity of the investment. The Tribunal however, paid little attention to 


1 Human Rights Watch, ‘State Responsibility for ‘“Disappearances” and 
Abductions in Sri Lanka, Section IV  <https://www.hrw.org/re- 
ports/2008/srilanka0308/4.htm#_ftnref136> accessed 23 November 2017. 

2 Asian Agricultural Products Ltd v Sri Lanka (Final Award) (1991) ICSID case 
No ARB/87/3 30 ILM 580 (hereafter AAPL v Sri Lanka). 

3 UK-Sri Lanka BIT (1980). Unless explicitly stated otherwise, all investment 
treaties cited herein are available at UNCTAD -— international investment 
agreement navigator http://investmentpolicyhub.unctad.org/IIA accessed 23 
November 2017. For purposes of convenience these treaties are cited by their 
abbreviated version. 
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the existence of the protracted war in Sri Lanka, and made no reference to 
the laws that regulate the conduct of hostilities. 

A similar occurrence concerned Kinshasa in the DRC, where Mr Mitchell 
had operated a boutique law firm, Mitchell & Associates. In March 1999, 
under a military court order that cited grounds of alleged illegal 
collaboration between the firm and the rebels, Congolese armed forces burst 
into the firm. They forcefully dragged the employees for detention, 
shuttered the business, sealed the premises, damaged the property, and 
seized several documents. Consequently, Mr Mitchell brought an 
investment claim against the State under the US-Zaire BIT arguing,* inter 
alia, that his investment was expropriated as a result of the State measures. 

The State’s primary defence was that the law firm did not qualify as an 
‘investment’ and thus did not benefit from the standards of protection under 
the BIT. This objection was rejected by the Mitchell v DRC Tribunal. It held 
that the BIT’s definition of ‘investment’, which covered ‘service contracts’, 
was wide enough to encompass the services of Mitchell & Associates. Since 
the Tribunal determined that the firm was a covered investment, which 
benefited from certain protection, it also held that the firm was expropriated 
as a result of the military operation. Pertinently, at the time of the events 
subject-matter of the claim, Kinshasa was a conflict-ridden area, and the 
DRC was in the midst of the Great African War that had commenced in 
August 1998.° Nevertheless, neither the Tribunal nor the ad hoc annulment 
Committee, which annulled the award on grounds that the firm did not 
constitute an ‘investment’’ engaged in an IHL analysis in the assessment of 
the attack. 

These examples illustrate that in practice investments may be the subject 
of military attacks. Yet in these cases, the lawfulness of the attacks was 
assessed in isolation from IHL; the tribunals focused rather on the 
classification of the object under the BIT’s definition of ‘investment’ and 
on the standards of protection that were conferred upon this investment 
under the treaty. Nevertheless, these instances raise the question whether 
investments, in the forms of tangible economic objects, are in fact protected 
from direct and deliberate attacks or whether they can be lawfully targeted 


4 US-DRC (formally Zaire) BIT (1989). 


5 Mitchell v Democratic Republic of the Congo (Award) (2004) ICSID case No 
ARB/99/7. 
6 Filip Reyntjens, The Great African War: Congo and Regional Geopolitics (CUP 


2010), see generally 1-10 and chapter 7. 
7 Mitchell v Democratic Republic of the Congo (Decision on the Application for 
Annulment) (2006) ICSID case No ARB/99/7, 25-33. 
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under certain circumstances. The answer to this question, it is argued, turns 
not only on the treatment that investment law prescribes for certain assets, 
but also on the treatment of these objects under IHL and the principles of 
distinction more specifically. 

Distinction is a fundamental and ‘intransgressible’ principle of 
customary international law. It is anchored in Art. 48 of AP I, which 
mandates that attacks may be directed ‘only against military objectives’, 
while ‘civilian objects shall not be the object of attack’. The classification 
of investments under this principle may appear deceptively simple, since 
the term ‘investment’ is used in everyday language which forms the 
perception that it is necessarily a civilian economic asset that denotes a 
shared understanding. This classification however is far more complex in 
practice. 

Accordingly, Section 2 establishes that the concept ‘investment’ 
encompasses a wide array of objects. An investment is potentially any 
economic asset in any sector that is owned or controlled by a foreign 
national. Such assets benefit from certain treaty standards of protection that 
remain operational during hostilities.? At the same time, Section 3 
demonstrates that the scope of permitted targets under the definition of 
‘military objective’ is as wide. Often objects are classified as targets for the 
economic sector in which they operate and for their ability to generate 
profits. 

Building on the foregoing, Section 4 addresses the classification of 
investments into military objectives and civilian objects, and examines 
when, if at all, investments may be classified as lawful targets. Additionally, 
it is argued that the concrete rules that emanate from any such classification 
may result in a norm conflict, whereby what is permitted or required under 
IHL is prohibited under investment law. This norm conflict affects the 
treatment and protection of investments during hostilities and the invocation 
of international responsibility of the host State thereof. 


8 Art. 48, 51 (2) and 52 AP I; Legality of the Threat or Use of Nuclear Weapons 
(Advisory Opinion) [1996] ICJ Rep 226, 257; Yoram Dinstein, ‘Legitimate 
Military Objectives Under The Current Jus In Bello’ (2002) 78 ILS 139, 139 
(hereafter Dinstein, ‘Legitimate military objectives’). 

9 Art. 3, 4, 7, and the Annex to Art. 7 ILC Draft Articles on the Effects of Armed 
Conflict on Treaties, Official Records of the General Assembly, Sixty-sixth 
Session, Supp 10, UN Doc A/66/10 <http:/\www.un.org/ga/search/view_ 
doc.asp?symbol=a/res/66/99> accessed 9 December 2016. 
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B. The Classification of Assets under Investment Law 


This section focuses on the classification of tangible economic objects 
under investment law and the international obligations that result thereof. 
Overall, this section establishes that ‘investment’ encompasses a very wide 
array of tangible objects in various economic sectors, that benefit from 
certain protections, in peacetime and hostilities. 

International law of foreign investment is a field of public international 
law that is mostly regulated by investment treaties. This legal regime was 
described as the combination of substantive protections for foreign 
investors and investments, with remedial procedures that serve to enforce 
these protections.'° Thus explained, the concepts of ‘investment’ and 
‘investor’ are the foundations of investment law. The term ‘investment’ 
determines economic interests, to which States extend substantive 
protections in investment treaties, while the term ‘investor’ specifies the 
range of legal and natural persons who stand to benefit from any such treaty. 
The centrality of ‘investment’ notwithstanding, the concept has no 
universally accepted definition. 

In economic parlance, a foreign direct investment, as opposed to a 
portfolio investment, entails, inter alia, regular income, long-term 
relationship, and business risk. The parlance of investment treaties 
however, goes beyond the meaning associated with economics. 
‘Investment’ is defined in each instrument independently in a manner that 
arguably reflects the contractual bargain between the particular State parties 
to the treaty.!! In this sense, the treaty definition serves to identify the types 
of investments that capital-importing States wish to attract and to ascertain 
the types of investments capital-exporting countries wish to protect 
overseas. Because treaties are forward-looking and since technology and 
provision of services is ever-evolving, there is some difficulty with defining 
‘investment’ in exhaustive terms. 


10 Julian D Mortenson, ‘The Meaning of “Investment”: ICSID’s Travaux and the 
Domain of International Investment Law’ (2010) 51(1) Harv. Int’l L. J. 257, 
262. 

11 Zachary Douglas, The International Law of Investment Claims (CUP 2009) 161- 
65. 
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To this end, two main approaches have developed in treaty practice. !? 
The first approach uses an open-ended asset-based definition. In these 
cases, ‘investment’ is defined as ‘every kind of asset’ or ‘any kind of asset’, 
often accompanied by a non-exhaustive list of examples. For instance, the 
Albania-Cyprus BIT defines ‘investment’ as ‘every kind of asset and in 
particular, although not exclusively, the following...’.!> The second 
commonly found approach uses principle-based definitions, which 
elucidate the concept by reference to the economic features of an 
investment, frequently using an illustrative list. For example, the Morocco- 
Nigeria BIT defines ‘investment’ as: 

An enterprise within the territory of one State established, acquired, expanded or 
operated, in good faith, by an investor of the other State in accordance with law of 
the Party in whose territory the investment is made taken together with the asset of 
the enterprise which contribute sustainable development of that Party and has the 
characteristics of an investment involving a commitment of capital or other similar 
resources, pending profit, risk-taking and certain duration. An enterprise will 
possess the following assets ... For greater certainty, Investment does not include 


14 

Recent investment instruments have attempted to develop a more nuanced 

definition by way of using a combination of both approaches and a list of 

inclusive and exclusive examples. Art. 8.1 of the EU-Canada 

Comprehensive Economic and Trade Agreement, for instance, reads: 
Investment means every kind of asset ... that has the characteristics of an 
investment, which includes certain duration and other characteristics such as the 
commitment of capital or other resources, the expectation of gain or profit, or the 
assumption of risk. Forms that an investment may take include ...'° 

The content and scope of these treaty definitions is asserted by way of treaty 

interpretation.!° Thus, no particular debate arises over the classification of 

an object that is enumerated under the treaty.!’ Likewise, if the treaty 

provides for an asset-based definition, then ‘the definition is open, general 


12 Rudolf Dolzer and Christopher Schreuer, Principles of International Investment 
Law (2nd edn, OUP 2012) 62 et seq (hereafter Dolzer and Schreuer, Principles 
of Investment Law). 

13 Art. 1 of the Albania-Cyprus BIT (2010). 

14 Art. 1 of the Nigeria-Morocco BIT (2016) (emphasis added). 

15 Emphasis added. 

16 Art. 31 VCLT. 

17 Petrobart Limited v The Kyrgyz Republic (Award) (2005) SCC case No 
126/2003 24. 
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and not restricted’!* and any economic asset could potentially qualify as an 
investment. 

However, the growth of investment treaty disputes illustrated the 
implications of using broad treaty definitions of ‘investment’. Arguably, 
States are often surprised at the type of asset that is considered as an 
investment under the relevant treaty, in that the meaning of ‘investment’ 
had been extended beyond what was envisaged by the host State. This 
results in frequent challenges of the jurisdiction of arbitral tribunals on the 
ground that the investor’s assets do not constitute an investment. In 
response, arbitral tribunals that were constituted under the ICSID 
Convention, which limits the jurisdiction of the tribunal to legal disputes 
‘arising directly out of an investment’,!® but does not define the term, 
attempted to provide an ‘objective’ elucidation of ‘investment’. Practically 
this means that the investor needs to demonstrate to the ICSID tribunal that 
the asset at bar meets the definition of ‘investment’ under both the 
applicable treaty ‘and’ Art. 25 of the ICSID Convention. 

This ‘objective’ definition is commonly known as the ‘Salini criteria’, 
whereby ‘investment’ entails: (a) duration, (b) regularity of profit and 
return, (c) assumption of risk, (d) substantive commitment, and (e) 
contribution to the host State’s development.” To be sure, these criteria are 
far from widely accepted. For the purposes of the present discussion 
however several debates over the issue are put aside.”! Namely, the relative 
weight of each of these features;?? whether these are cumulative 
prerequisites, facultative characteristics, or an attempt to read into treaty 


18 RREEF v Spain (Decision on Jurisdiction) (2016) ICSID case No ARB/13/30 
156-60 (hereafter RREEF v Spain). 

19 Art. 25 ICSID Convention. 

20 Fedax NV v Venezuela (Award on Jurisdiction) (1997) ICSID case No 
ARB/96/03, 43; Salini Costruttori SpA v Morocco (Decision on Jurisdiction) 
(2001) ICSID Case No ARB/00/4 52; Joy Mining v Egypt (Award) (2004) ICSID 
case No ARB/03/11 53. 

21 See Beijing Urban Construction v Yemen (Decision on Jurisdiction) (2017) 
ICSID case No ARB/14/30 124-38; David Williams and Simone Foote, ‘Recent 
developments in the approach to identifying an “investment” pursuant to Article 
25(1) of the ICSID Convention’ in Chester Brown and Kate Miles (eds), 
Evolution in Investment Treaty Law and Arbitration (CUP 2011) 42. 

22 LESI SpA v Algeria ICSID Case No ARB/05/3, Decision on Jurisdiction, 12 July 
2006, para 72; Bayindir v Pakistan (Decision on Jurisdiction) (2005) ICSID case 
No ARB/03/29 131. 
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definitions what is simply not there;?? and, whether these parameters apply 
only to disputes conducted under the ICSID Convention, to all investment 
claims, or not at all.” Nonetheless, at its lowest it may be said that the 
objective Salini criteria for ‘investment’ reflect the features that are mostly 
found in treaty definitions, economics, and investment practice. 

Finally, the determination if a given asset is an ‘investment’ is detached 
from its area of economic activity. The protection of objects under 
investment law is independent from and non-contingent upon economic 
sectors. In practice, tribunals have exercised jurisdiction over a wide array 
of diverse economic activities and States indeed seek to promote and 
facilitate investment inflows in various sectors.?° 

The corollary of the classification of an asset as an ‘investment’ is that 
this object benefits from certain standards of protection. One such common 
standard, which was at the heart of the AAPL dispute, is ‘full protection and 
security’ (FPS). This provision requires states to take feasible precautions 
so as to protect investments from violence whether authored by the State or 
by a third party. It has been said to be designed to protect investments 
against violent actions, in particular during hostilities.” Another notable 


23 MCI v Ecuador (Award) (2007) ICSID Case No ARB/03/6 165; Malaysian 
Historical Salvors v Malaysia (Award on Jurisdiction) (2007) ICSID Case No 
ARB/05/10; Malaysian Historical Salvors v Malaysia (Decision on the 
Application for Annulment) (2009) ICSID Case No ARB/05/10; RREEF v Spain 
(n 18) 156-60. 

24 Romak SA v Uzbekistan (Award) (2009) UNCITRAL, PCA Case 173-243; Alps 
Finance and Trade v Slovakia (Award) (2011) UNCITRAL 240-241. 

25 ICSID, ‘Annual Report 2017? 33 et seq <https://csid.world- 
bank.org/en/Documents/icsiddocs/ICSID%20AR%20EN.pdf> accessed 10 
November 2017. 

26 For arbitral jurisprudence, See AAPL v Sri Lanka (n 2) 77; AMT v Zaire (Award) 
(1997) ICSID case No ARB/93/1 6.05; Tecmed v The Mexico(Award) (2003) 
ICSID case No ARB (AF)/00/2 177; Saluka v Czech Republic (Partial Award) 
(2006) UNCITRAL 483 PSEG v Turkey (Award) (2007) ICSID case No 
ARB/02/5 258; Pantechniki v Albania (Award) (2007) ICSID case No 
ARB/07/2171-4; Houben v Burundi (Award) (2016) ICSID case No ARB/13/7 
160-64. For scholarship see Giuditta Cordero-Moss, ‘Full protection and 
security’ in August Reinisch (ed), Standards of Investment Protection (OUP 
2008) 134-39; Christopher Schreuer, ‘Full Protection and Security’ (2010) 
Journal of International Dispute Settlement 354; Helge Elisabeth Zeitler, ‘Full 
protection and Security’ in Stephan Schill (ed), International Investment Law 
and Comparative Public Law (OUP 2010) 183, 201; David Collins, ‘Applying 
Full Protection and Security Standard of International Investment Law to Digital 
Assets’ (2010) 12 Journal of World Investment & Trade 225; Cristopher 
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standard of protection, which was found to have been breached in the matter 
of Mitchell v DRC, concerns the dispossession of property. Almost all 
investment treaties recognise the right of States to expropriate investments 
as long as the taking is for a public purpose, in a non-discriminatory manner, 
under due process, and in return for compensation.”’ Finally, if a certain 
object constitutes an ‘investment’ that is owned or controlled by an investor, 
then the investor may also benefit from direct recourse to international 
adjudication.”® There, he will be able to invoke the violation of, say, FPS, 
and claim reparations for losses owing to armed conflict. 

In outline, the term investment potentially concerns a very wide scope of 
assets that are owned or controlled by foreign nationals. This definition, due 
to its width, confers certain standards of protection, in peacetime and 
hostilities, upon a varied range of tangible objects. Yet, the above 
referenced cases of AAPL and Mitchell demonstrate that in the reality of 
hostilities the determination that an asset is an ‘investment’ does not 
translate into its inviolability from attacks. In fact, it appears that the 
treatment of such investments during hostilities is predicated on a 
completely separate set of considerations. These considerations arguably 
stem from IHL and are therefore examined at the next step. 


C. The Classification of Commercial Objects under International 
Humanitarian Law 


This section focuses on the classification of tangible economic objects 
under IHL. The discussion below, first, analyses the wording of Art. 52 (2) 
AP I, which prescribes the binding definition of military objectives; and 
second, on two classes of targets that originate therefrom. This section 
demonstrates that the wide definition of ‘military objectives’ potentially 
allows for the deliberate destruction of objects, inter alia, for the economic 
sector in which the object operates and, for the financial contribution and 
profits that the object generates. 


Schreuer, ‘The protection of investments in armed conflicts’ in Freya Baetens 
(ed), Investment Law within International Law: Integrative Perspectives (CUP 


2013) 6. 

27 Dolzer and Schreuer, Principles of Investment Law (n 12) chapter VI. 

28 Subject to the provisions of the relevant treaty and issues of jurisdiction and 
admissibility. 
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Whereas ‘investment’ lies at the heart of investment law, the principle of 
distinction is the cornerstone of all IHL instruments. It mandates that attacks 
may be directed ‘only against military objectives’, while ‘civilian objects 
shall not be the object of attack’.?? Notwithstanding the centrality of this 
term, IHL defines ‘civilian objects’ a contrario, thus a civilian object is one 
which is not a ‘military objective’.°° This means that to learn what a 
protected object is, it is first necessary to identify what is a targetable 
objective. Art. 52 (2) AP I, which is widely recognized as customary law,?! 
sets out the two-pronged definition of ‘military objectives’, whereby: 

[Mlilitary objectives are limited to those objects which by their nature, location, 
purpose or use make an effective contribution to military action and whose total or 
partial destruction, capture or neutralization, in the circumstances ruling at the time, 
offers a definite military advantage.* 
Under the first prong of Art. 52 (2) AP I, the targetability of an object is 
determined by the examination of its use and function with the armed 
forces.*? In this sense, an object can offer an ‘effective contribution’ to the 
military in four possible ways — nature, location, purpose, or use.** The 


29 Art. 48, 51 (2), 52, AP I. 

30 Art. 51 (1), AP I. 

31 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International 
Humanitarian Law, vol. II: Practice (CUP 2009) practice on Rule 8. The most 
updated version of this authority is fully available online https://ihl- 
databases.icrc.org/customary-ihl/eng/docs/home accessed 23 November 2017 
(hereafter ICRC Customary IHL Study). See also Horace B Robertson Jr., ‘The 
Principle of the Military Objective in the Law of Armed Conflict’ (1998) ILS 
197, 201-4 (hereafter Robertson, ‘The Principle of the Military Objective’); Julie 
Gaudreau, ‘The reservations to the Protocols additional to the Geneva 
Conventions for the protection of war victims’ (2003) 849 IRRC 143, 159-60; 
Yoram Dinstein, ‘Legitimate Military Objectives’ (n 8) 140; Ian Henderson, The 
Contemporary Law of Targeting: Military Objectives, Proportionality and 
Precautions in Attach under AP I (Martinus Nijhoff Publishers 2009) 51 
(hereafter Henderson, The Contemporary Law of Targeting); 
Sandesh Sivakumaran The Law of Non-International Armed Conflicts (OUP 
2012) 344 (hereafter Sivakumaran, The Law of Non-International Armed 
Conflicts); Stefan Oeter, ‘Methods and Means of Combat’ in Dieter Fleck (ed), 
The Handbook of Humanitarian Law in Armed Conflicts (3rd edn, OUP 2013) 
170-71. 

32 Art. 52 (2) API. 

33 Henderson, The Contemporary Law of Targeting (n 31) 55. 

34 Michael N. Schmitt, ‘Fault Lines in the Law of Attack’ in Susan Breau and 
Agnieszka Jachec-Neale (eds), Testing the Boundaries of International 
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criterion of ‘location’ concerns the geographical features of the object.* 
Civilian buildings, for instance, may become military objectives if they 
‘obstruct the field of fire for an attack on another valid military objective.’*° 
An object that is ‘owned or usually controlled’ by the armed forces,*” and 
possesses ‘intrinsic military significance’,** would qualify as a military 
objective by its ‘nature’.? Such objects may include headquarters, military 
aircraft, and enemy warships.*? ‘Use’ refers to the object’s actual usage by 
the forces, i.e. whether it is presently used militarily either by the military 
itself or in a manner which benefits the forces.*! Finally, ‘military purpose’ 
is construed from an established intention of the belligerent as regards 
‘future’ use. Note, the purpose of an object refers to the adversary’s known 
intentions, not to ‘those figured out hypothetically in contingency plans’.” 

At the next step, it is necessary to address the required level of ‘effective 
contribution’ that turns an object to a potential target. The original wording 
of the provision, as suggested by the ICRC, was concerned with objects that 
‘contribute effectively and directly to the military effort’. This qualifier 
however was deliberately omitted. Beyond the drafting history of the 
provision, State practice indicates that ‘effective contribution’ comprises 


Humanitarian Law (British Institute of International and Comparative Law 
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35 Ibid, 280. 

36 Robertson, ‘The Principle of the Military Objective’ (n 31) 209. 

37 Yaves Sandoz et al (eds), Commentary on the Additional Protocols of 8 June 
1977 to the Geneva Conventions of 12 August 1949 (Martinus Nijhoff 1987) 
2020 (hereafter Sandoz et al, AP I Commentary) 

38 Schmitt, ‘Fault Lines’ (n 34) 280. 

39 Sandoz et al, AP I Commentary (n 37) 2020-2021; Dinstein, ‘Legitimate military 
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not only direct, but indirect contributions to the military action.** Thus, 
‘effective’ does not denote a linear correlation or a direct causation, between 
the object and its military contribution. 

Under the second-prong of Art. 52 (2), it is necessary to determine that 
given the circumstances ‘ruling at the time’, the ‘total or partial destruction, 
capture or neutralization’ of the objective ‘offers a definite military 
advantage’ to the military ‘action’. The language ‘circumstances ruling at 
the time’ is inherent to IHL and to the notion that a conduct in warfare is to 
be assessed in consideration to all factors and existing possibilities as they 
appeared to the commander at the time.*° A definite military advantage, in 
turn, is a term of limitation that requires a ‘concrete’ and perceptible 
military advantage rather than a ‘hypothetical and speculative one’.** This 
means that there should be a reasonable connection between the destruction 
of property and the overcoming of the enemy forces.*” 

As regards the threshold ‘definite’, the drafting history of Art. 52 (2) AP I 
teaches that an ‘extensive discussion took place’ before agreement was 
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Sivakumaran, The Law of Non-International Armed Conflicts (n 31) 346; 
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the two 1977 protocols additional to the Geneva Conventions of 1949 (2nd edn, 
Martinus Nijhoff 2013) 367 (hereafter Bothe et al, New rules for victims of 
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Under 400 Grammes Weight (adopted 11 December 1868, entered into force 29 
November/11 December 1868) 138 Consol TS 297 (hereafter St. Petersburg 
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reached on the word ‘definite’. Among the qualifiers that had been 
considered and rejected at the Diplomatic Conference were: ‘distinct’, 
‘direct’, ‘clear’, ‘immediate’, ‘obvious’, ‘specific’, and ‘substantial’.4* The 
intentional rejection of these adjectives indicates that Art. 52 (2) AP I aims 
at a lower standard. As for its scope, a military advantage is not restricted 
to ‘tactical gains’; the spectrum is necessarily wide, and it extends to the 
security of the attacking force. Importantly, Art. 52 (2) AP I clarifies that 
any such ‘definite advantage’ ought to be of a ‘military’ category, character, 
or nature. This ‘military’ modifier excludes economic, civil, political, or 
national advantages from the scope of Art. 52 (2) AP I.5 In sum, the 
definition of military objectives leaves a lot to be desired. In practice, this 
ambiguity resulted in several contentious classes of targets, namely dual- 
use and revenue-generating targets that are addressed below. 

For the purpose of the present discussion, suffice it to explain that, in 
warfare particularly, the military also uses civilian infrastructure, 
telecommunications, and logistics. Objects which have both a civilian and 
a military application are commonly known as ‘dual-use objects’. To 
illustrate, power-generating stations are used not only to grant civilians the 
access to clean water, but also to provide power to war industries.>! 

It is not plentifully clear that Art. 52 (2) AP I covers these targets. The 
provision focuses on the military contribution of the object, but pays no 
attention to the object’s contribution to civilian life. This arguably indicates 
that the civilian benefits of an object are of little to no significance to its 
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(n 46) 108; Michael N. Schmitt, ‘Targeting Narcoinsurgents in Afghanistan: The 
Limits of International Humanitarian Law’ (2009) 12 YbIHL 30, 314. 
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classification. Additionally, the term ‘use’ in the provision is not modified 
by any adjectives (e.g. ‘primary’). Arguably, this suggests that any degree 
of military use may lead to the classification of an object as a military 
objective. In practice, bridges, factories, industrial plants, ports, mines, 
broadcasting stations, etc., are often treated as dual-use targets.” 

As regards ‘revenue-generating objects’, these are any economic 
infrastructure that generate revenue for an enemy’s armed forces,’ such as 
production, transportation, storage, and distribution facilities of 
petroleum,™ energy resources,’ and generally any form of profit.°® Note, 
the justification for targeting, say, oil assets does not arise from the military 
usage of the infrastructure as in the case of dual-use objects; the reasoning 
rather lies with the potential revenues from the object, which may (or may 
not) be transferred to the armed forces, who may (or may not) use the money 
to sustain their war-fighting. 

Although revenues are not mentioned in Art. 52 (2) AP I, the ambiguity 
over the requirement that the object offers an ‘effective’ — but not ‘direct’ — 
contribution to the military action, arguably allows for this practice.’ In the 
past, this doctrine justified the destruction of cotton storages and opium 
facilities. In today’s warfare, revenue-generating targets mostly comprise 
petroleum infrastructure and bulk cash storage sites.°* This is the most 
contentious, yet fast-growing, class of targets in modern warfare. 
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In sum, the definition of ‘military objective’ is broad and ambiguous 
enough to allow in practice for the classification of varied economic assets 
as military objectives, which may be subject to direct attack. 


D. The Classification of Investments into Protected Civilian Objects and 
Permissible Military Targets 


Building on the foregoing analyses, this section puts forth a twofold 
examination. First, the discussion outlines the instances when an object may 
constitute a covered and protected investment but at the same time be 
classified as a military objective susceptible of targeting. Alongside, the 
section outlines the implications of any such classification on the standards 
of treatment that the host State confers upon investments before and during 
hostilities, and the possible invocation of the international responsibility of 
the host State thereof. 


I. Foreign Investments and the Language of Article 52 (2) AP I 


Like any other civilian object, which may be targetable if it meets the two- 
prong test of Art. 52 (2) AP I, foreign investments may too be lawfully 
attacked. Thus, ifa plant is used as headquarters or if it obstructs the line of 
fire, its military use or location may justify its targeting. The same is true if 
the plant is a foreign investment. Take the case of AAPL v Sri Lanka. Insofar 
and for so long as the shrimp farm at the heart of the dispute was in fact 
used militarily by the LTTE in a manner that offered an ’effective’ 
contribution to their military action, the total or partial destruction of the 
investment may have been lawful under IHL,~ regardless of the BIT’s 
definition of ‘investment’. 

At the same time, the classification of this object as an ‘investment’ 
generates certain international obligations for the host State. In reality, the 
AAPL v Sri Lanka Tribunal held that by failing to use less-deadly means 
and methods in its military operation, the State failed to take the 
precautionary measures that a well-administered government would have 
taken in these circumstances.® Accordingly, the Tribunal found that the 


59 Subject to additional conventional and customary constraints and limitations. 
60 AAPL v Sri Lanka (n 2) 85(B). 
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State breached the FPS standard. To be sure, there is no IHL rule obliging 
States not to eliminate a military objective if it can be neutralized in other 
less-lethal means.°' Arguably, here the rules on the treatment of the same 
object in the same situation may yield contradictory results. 


II. Foreign Investments as Dual-Use Targets 


In practice, foreign investments are often made in economic sectors which 
are prone to dual-use classification. Investment in the form of, say, 
hydroelectric power plants, airport security —_ services, 
telecommunications,® and certainly weapons production, are of primarily 
civilian nature, use, and purpose. But, these investments also possess 
secondary military qualities that may serve the armed forces in armed 
conflicts. Under certain circumstances such investments are legitimate 
targets. This classification generates international obligations for the host 
State. Under Art. 58 AP I, States are required, even before the outbreak of 
hostilities, to remove civilians and civilian objects from the vicinity of 
military objectives, to avoid locating military objectives within, or near, 
densely populated areas, and to take all other practicable precautions so as 


61 This standard is rather taken from human rights law. See HCJ 769/02 The Public 
Committee against Torture in Israel et al v Israel (2006) 33, 40. Cf Marko 
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tad.org/ISDS/FilterByEconomicSector> accessed 14 May 2017). 
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to protect the civilian population under its control from the effects of 
attacks.°° 

To illustrate, since the Second Lebanon War of 2006, Hezbollah leader 
Hassan Nasrallah repeatedly insisted that in any future armed conflict with 
Israel Hezbollah will target Haifa’s ammonia storage tank, which mainly 
serves the agriculture sector; such an attack is alleged to have an effect 
tantamount to an atomic bomb.° True, a deliberate attack against a civilian 
industry plant is in breach of the principle of distinction and a war crime. 
However, aside from its civilian usage, ammonia is also used militarily as 
an alternate fuel, namely for combat jets. Hence, the tank is prone to dual- 
use classification. Considering that the tank is located in the Haifa 
metropolitan area, the probability of an attack against it as evidenced in 
repeated threats by Hezbollah, and the magnitude of anticipated civilian 
damage thereof, the closure of the investment is not only permitted, but 
mandated, by Art. 58 AP I. 

The same is true if the object is a foreign investment. In fact, this 12,000- 
ton storage container of ammonia is part a longstanding US investment in 
Israel.” If this foreign investment is a military objective, then Israel is 
obliged under Art. 58 AP I, ‘already during peacetime’, to remove and 
avoid locating it within, or near, densely populated areas.’' Indeed, on 28 
May 2017 the Israeli Supreme Court instructed the government to 
discontinue the permit for the operation of the tank and ordered its closure, 
citing grounds of inter alia security concerns.” At the same time, this 
regulatory interference in the form of a revocation of a license unfavourably 
changed the regulatory environment in which the investment has operated 
for decades. This also caused the investor to lose control of the investment 
and enjoyment of the benefits thereof. In this instance, Israel’s compliance 
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with what is required under IHL may give rise to an investment treaty 
claim.” 


II. Foreign Investments as Revenue-Generating Targets 


This category may prove the most challenging for investments. In fact, a 
closer examination reveals that the very first use of this doctrine concerned 
the destruction of British foreign investments by Union forces during the 
American Civil War.” In that case, the UK brought a claim against the US, 
arguing that the destruction of cotton was in breach of the FPS provision in 
the applicable treaties of amity.” The primary defence of the US was that, 
‘cotton in the insurrectionary States was peculiarly and eminently a 
legitimate subject for such destruction’ because the revenues from cotton 
sustained the war-fighting of the Confederacy against the Union.” From its 
birth, the notion that the destruction of objects ‘due’ to their revenue- 
generating abilities is permissible, conflicted with the concurrent obligation 
to protect these objects ‘for’ their revenue-generating abilities. 

Today, the doctrine of revenue-generation continues to challenge 
investment protection. Recently, this class of targets justified counter- 
narcotics operations in poppy-growing areas of Afghanistan. These 
operations aimed at collapsing the Taliban’s financial base, which relied on 


73 Namely, expropriation and fair and equitable treatment. 

74 The 1980 US Air Force Commander’s Handbook on the Law of Armed Conflict, 
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the taxation of the production and sale of opium.” The success of the anti- 
drug campaign however forced the Taliban to look elsewhere for revenues. 
Today, foreign investments fill in the gap. 

Illustratively, in November 2016, the Taliban publicly pledged to ‘back 
all national projects’ and to ‘direct its Mujahideen to help in the security of 
projects that are in the higher interest of [Afghanistan]’.”* This pledge also 
enumerated several national and foreign projects, including the investment 
of China Metallurgical Group Corporation’s (MCC) in a copper mine 40 
kilometers south-east of Kabul. To be sure, the Taliban does not volunteer 
its protection; it levies taxes on infrastructure which it ‘guards’ so as to 
sustain itself. Therefore, investors who pay protection-taxes effectively 
support the belligerent’s financial base and risk turning their investment 
into a revenue-generating target. 

As for MCC, its investment was the subject of repeated deadly attacks by 
the Taliban, until in 2014 it withdrew from the project.’”? After the Afghan 
President pleaded the insurgents to ‘stop pursuing objectives of outsiders’,*° 
the Taliban propounded the protection of its Mujahideen. Put differently, 
the Taliban’s support of foreign investments reflects an offer of taxation in 
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lieu of violence, leaving foreign investments and the State between a rock 
and a hard place.*! 

Modern operations against revenue-generating targets pose a particular 
challenge for the law and policy of foreign investment. In recent years the 
US launched a ‘wave of strikes against oil infrastructure, tanker trucks, 
wells and refineries’ in Iraq so as to undermine Daesh’s financial base.*? 
President Obama explained that ‘thanks’ to the American campaign, 
‘money is literally going up in smoke’ and oil prices are reduced. 

The justification for these economically-motivated operations is very 
weak under IHL, but it is even harder to square this conduct with the law 
and policy of foreign investments. While the US Department of Defense 
cites revenue-generation as a justification for targeting oil assets in Iraq, the 
US State Department, simultaneously, encourages oil companies to invest 
in Iraq, stating that investments in petroleum represent a rewarding business 
opportunity for American corporations, as Iraq’s economy depends mainly 
on the revenues from this sector. Iraq on its part, with the encouragement 
of the international community,* goes to great length to promote and 
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facilitate revenue-generating investments in the energy and petroleum 
sectors. To that end, the State offers concession contracts, bids, and more 
relaxed licensing for foreign investors.*° Indeed, investments in oil account 
for some 90% of Iraq’s revenues; most of these are foreign investments, 
many of which are US-owned. Taken at face-value, this class of targets 
means that the assets of ExxonMobil in the West Qurna I oil field are 
permissible targets that may be lawfully attacked by Daesh under certain 
circumstances. 

Put simply, the implication of conditioning the legality of attacks on 
revenue-generation is that revenue-generating foreign investments may too 
be targeted by the adversary. This class of targets seems to directly conflict 
with the law and policy on the promotion, facilitation, and protection of 
foreign investments. 


IV. Foreign Investments as Civilian Objects 


Finally, the classification of investments as civilian objects and the 
implications thereof should be considered. If the investment is not classified 
as a military objective under Art. 52 (2) AP I, and whenever there is any 
doubt as to its classification,*’ the investment is presumed to be is a civilian 
object. As such, an investment cannot be the subject of direct and deliberate 
attacks.** More so, this civilian classification imposes certain obligations on 
war-torn host States. These obligations require States to take precautionary 
measures to protect investments from attacks (Art. 58 AP I), however they 
do not guarantee inviolability. 

The case of MCC’s above referenced investment in Afghanistan is 
illustrative. Under Art. 58 AP I, Afghanistan, as the ‘attacked’ party, is 
required to take the practicable and practical precautionary measures, given 
the prevailing circumstances, to protect the civilian objects under its control 
(including foreign investments) from the attacks of the Taliban.*? This 
obligation of due diligence is assessed against the particular means and 
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circumstances of each State.” In this case, it may be that Afghanistan 
complied with Art. 58 AP I notwithstanding the damage to the investment.?! 

At the same time, it may be that the FPS obligation under investment law 
holds Afghanistan to a higher threshold of diligence, whereby it should have 
taken more or other measures than what is required under IHL.” In such a 
case, both norms prescribe different standards of vigilance with respect to 
the same situation. 

Furthermore, IHL accepts that in the harsh reality of hostilities civilian 
objects, foreign investments inclusive, may be incidentally hurt during 
attacks against legitimate military targets. This is recognised under the 
customary principle of proportionality, which prohibits launching an attack 
against a lawful target which is ‘expected’ to cause incidental civilian 
damage that would be excessive in relation to the military advantage 
‘anticipated’.*? Therefore, not all losses to investments owing to military 
operations invoke the international responsibility of the attacking party. 

Take the situation of Mitchell v DRC where the investment sustained 
damage as a result of the State’s attack. If the damaged investment was not 
a military objective but, say, a victim of mistaken target identification (in 
good faith), its destruction may have been lawful under IHL. The same is 
true for the damage that was caused to the investment in AAPL v Sri Lanka, 
if it was not excessive relative to the anticipated military advantage from 
the destruction of, assume, a permissible LTTE target. At the same time, it 
may be that these State measures (attacks) breach the standards of 
investment protection under the applicable investment treaty, as indeed the 
Mitchell and AAPL Tribunals found. 


90 Kimberley Trapp, ‘Great Resources Mean Great Responsibility: A Framework 
of Analysis for Assessing Compliance with AP I Obligations in the Information 
Age’ in Dan Saxon (ed), International Humanitarian Law and the Changing 
Technology of War (Brill Nijhoff 2013)163-64; Michael N. Schmitt, ‘War, 
Technology, and the Law of Armed Conflict’ (2006) 82 ILS 137, 163-65. 

91 Afghanistan deployed armed forces to guard the investment, provided the 
workers with armed vehicles, built bunkers and shelters on site, and spread 
checkpoints around the area. Farhad Yavazi, ‘Mes Aynak Archeological 
Project’, Project Management Unit PMU (January 2014) 43 
<http://mom. gov.af/Content/files/Mes-A ynak-Complete_January_2014.pdf> 
accessed 21 December 2017. 

92 Ampal-American Israel Corporation v Egypt (Decision on Liability) (2017) 
ICSID case No ARB/12/11 283-91. 

93 Art. 51 and 57 AP I; ICRC customary IHL (n 30) practice on Rule 14. 
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In sum, investments may be, and are, classified as military objectives. 
The concrete obligations that flow from this classification may result in a 
conflict with applicable investment treaty standards. In each of the above 
discussed situations, IHL arguably permits, and even mandates, what 
investment law prohibits or restricts. Since in these situations both IIL and 
IHL norms are valid and applicable and point to incompatible decisions, a 
choice must be made between them.” For each of the above described 
situations, it is necessary to ascertain which of the two norms, IHL or IIL, 
prevails under the priority rules of international law namely, the lex 
specialis rule.” Any such determination must be made on a case-by-case 
basis, and therefore exceed this discussion. Nonetheless, for its implications 
of State responsibility, the recognition that a norm conflict may arise in the 
assessment of losses to investments owing to armed conflict has an intrinsic 
significance. In practical terms of State responsibility, under a conflict in 
the applicable law only the special rule that must be applied can be breached 
and, in turn, result in responsibility. 


E. Concluding Remarks 


This chapter was concerned with the status of investments, as tangible 
economic objects, in armed conflicts. In this sense, the discussion examined 
when, if at all, investments may be the subject of a lawful attack, and the 
implications for the treatment of investments and State responsibility 
thereof. 

To that end, a twofold argument was proposed. First, the chapter 
demonstrated that the concept of ‘investment’ is broad enough to confer 
protection upon a very wide scope of economic assets. Further, it was 
established that an array of objects may be classified as permissible targets, 
often for the economic sector in which they operate (dual-use objects) or 
for their ability to generate revenues for the war-torn host State (revenue- 


94 Joost Pauwelyn Conflict of Norms in Public International Law (CUP 2003) 278- 
98 (hereafter Pauwelyn, Conflict of Norms in Public International Law); ILC, 
‘Fragmentation of International Law: Difficulties Arising from the 
Diversification and Expansion International Law. Report of the Study Group of 
the International Law Commission’ UN Doc A/CN.4/L.682 (13 April 2006) 1. 

95 Pauwelyn, Conflict of Norms in Public International Law (n 94) 387-89; Marko 
Milanovic, ‘Norm Conflicts, International Humanitarian Law, and Human 
Rights Law’ in Orna Ben-Naftali (ed) International Humanitarian Law and 
International Human Rights Law (OUP 2011) 103-15. 
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generating targets). In some instances, this means that an object may be 
attacked as a ‘military objective’ precisely for the reasons for which it is 
protected as an ‘investment’. 

Second, the chapter addressed the rules that emanate from the 
classification of an object as a covered investment on the one hand, and as 
a military objective ‘or’ a civilian object, on the other. It was suggested that 
investment treaty standards often conflict with the treatment that IHL 
permits or mandates with respect to the same economic object. The 
protection of investments in armed conflict therefore may entail a conflict 
in the applicable law. In practical terms, only the rule that prevails in a norm 
conflict may be breached and invoke international responsibility. 

Overall, it is suggested that in practice the protection and regulation of 
investments during armed conflicts is mainly a function of the principle of 
distinction. 
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International Humanitarian Law and International 
Investment Law 


Charlotte Lilf 


A. Introduction 


An outbreak of hostilities disrupts day-to-day life in the affected State or 
region, posing a considerable challenge to both legal and contractual 
relations of the involved States. While complex situations of conflict 
generally endanger the rule of law and hamper the allocation of rights and 
duties as well as their practical implementation, it is the disruption and 
takeover of control by another sovereign State that poses an even more 
serious legal obstacle to the maintenance of regular State functions, 
including the protection of investment. The state of occupation requires a 
thorough analysis of the continuity or renunciation of legal relations 
between the occupied State, the occupying State and (foreign) private 
investors. 

During conflict, investments are often the target of hostile action or 
collateral damage, resulting in the destruction, seizure or, broadly phrased, 
loss of value of the investment in question.! IHL aims at regulating the 
conduct of hostilities and restricts or reduces damages to civilians and 
civilian objects by prohibiting direct attack or destruction. Its regulation of 
the protection of investment in general and the protection of investment 
during occupation, however, is far from undisputed; moreover, situations of 
occupation in recent years have illustrated the need for legal certainty on 
the interpretation and application of IHL. In particular, the powers of the 
occupying State to control or change the economic landscape in the 


1 Ofilio Mayorga, ‘Occupants, Beware of BITs: Applicability of Investment 
Treaties to Occupied Territories’ (2017) 19 Palestine Yearbook of International 
Law 1, 2 (hereafter Mayorga, ‘Occupants, Beware of BITs’). 
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occupied territory must be further examined, as, so far, no coherent practice 
on the economic legislative powers of an occupying State has emerged.” 

IHL governs conduct during occupation; yet, it is investment law, most 
commonly in the form of BITs, which contains more specialised regulations 
for the matter at hand. International investment law has quickly evolved 
over the last decades and provides mechanisms aimed at the protection of 
investment and means of remedy both in times of conflict and violence. 
Therefore, with the help of factual examples, this contribution firstly 
analyses the protection of (foreign) investment in situations of occupation 
under IHL; secondly, it takes a closer look at the specific regime of BITs, 
their applicability during conflict and their interaction with the laws of 
occupation. 


B. The Laws of Belligerent Occupation and the Protection of (Foreign) 
Investment 


The laws of belligerent occupation cover a wide array of specific aspects 
occurring during occupation, of which the protection of (foreign) 
investment is only a minor, yet heavily debated one. Recent occurrences of 
situations of occupation, (un)lawful interventions and potential annexations 
highlight the need for providing legal clarity on both the means of protection 
and means of remedy. Occupation itself is not considered a permanent 
transfer of sovereignty in a territory; however, the recognition of a state of 
occupation is often a highly politicised matter. Therefore, as a first step, this 
paper highlights how the legal regime is applied in situations of occupation. 


I. The Recognition of a State of Occupation and the Application of its 
Specialised Regime 


When examining a state of occupation, one must be aware that, prior to the 
codification of modern IHL, a diametrical understanding of occupation was 
promoted. This entailed that, when the occupant took over powers as a 


2 Robert Tadlock, ‘Occupation Law and Foreign Investment in Iraq: How an 
Outdated Doctrine Has become an Obstacle to Occupied Populations’ (2004) 39 
The University of San Francisco Law Review 227, 245 (hereafter Tadlock, 
‘Occupation Law and Foreign Investment in Iraq’). 
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conqueror, he emerged as the new rightful owner of the territory and, 
therewith, as the new sovereign. Yet, the prominent codification processes 
which took place at the turn of the century changed this perception: ‘As the 
nineteenth century drew to a close, the distinction between conquest and 
military occupation had been firmly established,’? the latter being regarded 
merely as a phase of temporary change of de facto, but not de jure powers 
within a State territory. In this understanding, State sovereignty basically 
remained untouched despite the occurring transfer of control. Thus, 
occupation is not to be understood as the acquisition of a legal title over an 
occupied territory, but as the military ruling and exercise of administration 
in and over a, or parts of a, foreign State without consent of its sovereign. 
This conflict between two or more sovereign entities — one holding de facto 
powers, one holding de jure powers and none holding both — elucidates its 
integration into the laws of international armed conflict. Art. 1 (4) AP I 
reflects this understanding as it encompasses: 

situations ... includ[ing] armed conflicts in which people are fighting against 

colonial domination and alien occupation and against racist regimes in the exercise 

of their right of self-determination ... 
In temporal terms, the point of time in which an occupation began is 
decisive in identifying the application of the corresponding legal regime. 
The main treaties of reference in this matter are the Convention Respecting 
the Laws and Customs of War on Land of 17 October 1907, the Geneva 
Convention relating to the Protection of Civilian Persons in Times of War 
of 12 August 1949 and AP I.f In Art. 3, AP I explicitly holds that the 
protocol is applicable: 


3 Romulus A. Picciotti, ‘Legal Problems of Occupied Nations after the 
Termination of Occupation’ (1966) 33 Military Law Review 25, 29. 
4 Beyond the application of treaty law, customary IHL must also be referenced 


and analysed in order to establish differences between the two. The corpus of 
the GC IV has been transformed into customary IHL as broadly, and among 
others, acknowledged in the prominent ICTY’s Tadic Judgment: ‘The extensive 
codification of humanitarian law and the extent of the accession to the resultant 
treaties ... have provided the international community with a corpus of treaty 
rules the great majority of which had already become customary ...’, Prosecutor 
v Tadic (Judgment) [1997] IT-94-1-T, para 577. See also Advisory Opinion on 
the Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) 
[1996] ICJ Rep 226, para 79. ‘Under customary international law, this duty 
begins once a stable regime of occupation has been established, but under the 
Geneva Conventions, the duty attaches as soon as the occupying force has any 
relation with the civilians of that territory, that is, at the soonest possible 
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... (a) from the beginning of any situation referred to in the aforementioned Article 
1 and (b) shall cease, in the territory of parties to the conflict, on the general close 
of military operation and, in the case of occupied territories, on the termination of 
the occupation except, in either circumstances, for those persons whose final 
release, repatriation or re-establishment takes place thereafter ... 


The change of control over the respective territory is the key question by 
virtue of Art. 42 Hague Regulations, which states that the ‘territory is 
considered occupied when it is actually placed under the authority of the 
hostile army. The occupation extends only to the territory where such 
authority has been established and can be exercised’. 

It is this takeover of factual control, irrespective of the lawfulness of the 
original deployment of armed forces or motives behind the engagement in 
hostilities, which triggers the application of the laws of belligerent 
occupation.> 

The ICRC asserts that 


[t]here is no intermediate period between what might be termed the invasion phase 
and the inauguration of a stable regime of occupation. Even a patrol which 
penetrates into enemy territory without any intention of staying there must respect 
the Conventions in its dealings with the civilians it meets.® 
While the focus on the factual change of control over territory aims at 
ensuring the application of the pertinent laws irrespective of the official 
position of actors involved, the fluid and highly politicised nature of 
situations of occupation per se nonetheless hampers the smooth transition 
to the occupation regime. For this reason, it is essential that IHL underlines 
the general and broad renunciation of official declarations in favour of the 
factual situation.’ Positions brought forward by the State Parties, including 
any denial of a situation of occupation, are irrelevant for the legal finding 


moment, a principle that finds reflection in U.S. military policy.’; Human Rights 
Watch, ‘International Humanitarian Law Issues In A Potential War In Iraq’ 
(Human Rights Watch Briefing Paper, 20 February 2003) 
<http://www.hrw.org/backgrounder/arms/iraq0202003.htm> accessed 08 Octo- 
ber 2017. 

5 Frederic Kirgis ‘Security Council Resolution 1483 on the Rebuilding of Iraq’ 
(ASIL Insight, 2003) <https://www.asil.org/insights/volume/8/issue/13/security- 
council-resolution-1483-rebuilding-iraq> accessed 11 March 2004. 


6 Jean S. Pictet (ed), The Geneva Conventions of 12 August 1949: Commentary, 
vol. IV (Geneva 1958) 60 (hereafter Pictet, Commentary). 
7 Art. 2 AP I: <... the present Convention shall apply to all cases of declared war 


or of any other armed conflict which may arise between two or more of the High 
Contracting Parties, even if the state of war is not recognized by one of them.’ 
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and, thus, do not relinquish any arising obligations — at least in theory. The 
dispute over Ukraine in recent years and, more specifically, the status of 
Crimea between annexation, occupation and secession has illustrated the 
difficulties in both, ascertaining a certain legal status and demanding a 
subsequent application of law.® 

Art. 1 (4) AP I furthermore emphasises that the occupation itself need 
not be armed; however, it is triggered when resistance against the 
occupation arises which could lead to active hostilities. Moreover, Art. 2 
(2) GC IV applies ‘to all cases of partial or total occupation of the territory 
of a High Contracting Party, even if the said occupation meets with no 
armed resistance’. This clarification allows it to encompass various 
situations, whether the control over territory stems from foreign military 
superiority or from foreign control through a puppet regime.’ This broad 
scope of application is required to trigger the resulting obligations for the 
occupant while exerting its de facto control over the foreign territory. 


IL. The Protection of Private Property during Occupation 


The international law of belligerent occupation contains general obligations 

concerning the security and basic necessities — such as food, medical 

supplies, or the provision of electricity — of the civilian population in the 

occupied territory. As such, it also aims at reconciling the disputed interests 

of the occupant, the occupied State and the population residing in the 

territory in question.'° Art. 47 GC IV lays down the general obligation that 
Protected persons who are in occupied territory shall not be deprived, in any case 
or in any manner whatsoever, of the benefits of the present Convention by any 
change introduced, as the result of the occupation of a territory, into the institutions 
or government of the said territory, nor by any agreement concluded between the 
authorities of the occupied territories and the Occupying Power, nor by any 
annexation by the latter of the whole or part of the occupied territory. 


8 Hans-Joachim Heintze, ‘Völkerrecht und Sezession — Ist die Annexion der Krim 
eine zulässige Wiedergutmachung sowjetischen Unrechts?’ (2014) 27 J. Intl L. 
of Peace & Armed Conflict 129. 


9 Eyal Benvenisti, The International Law of Occupation (2nd edn, OUP 2012) 4 
(hereafter Benvenisti, Law of Occupation). 
10 Christopher Greenwood, ‘Book Review and Note: The International Law of 


Occupation by Eyal Benvenisti’ (1996) 90 AJIL 712. 
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The 1907 Hague Regulations, while not directly referring to investment, 
codifies the general respect for private property and the prohibition of 
confiscation in Art. 46: ‘Family honour and rights, the lives of persons, and 
private property, as well as religious convictions and practice, must be 
respected. Private property cannot be confiscated’. Furthermore, Art. 47 
Hague Regulations generally prohibits pillage, and Art. 33 (2) GC IV! 
states that, ‘Pillage is prohibited. (3) Reprisals against protected persons and 
their property are prohibited’. 

Examples of the protection of private property during occupation can 
already be found in early investment disputes, such as the Lighthouse 
Concession Arbitration of 1956. The case concerned a lighthouse operated 
by a French company for which it held concessions granted by the Ottoman 
Empire in 1860. The lighthouse was located on territory that was later 
occupied by Greece. The tribunal set up decided that the occupying power, 
Greece, had to respect existing commercial rights in light of Art. 46 Hague 
Regulations, which were established by the concession contract of the 
occupied State prior to the occupation. Therewith, Greece was obliged to 
pay dues for its ships to the French company. !? 

The fundamental prohibition of IHL to directly attack civilians and 
civilian objects, in conjunction with the prohibition of disproportionality in 
targeting operations, offers a general protection mechanism for 
investments, both national and foreign, covering factories, offices, vehicles 
and any other form of assets.'? One can generally presume that staff is 


11 Generally, the GC IV in this regard operates with a limited scope of application 
to individuals, linking its provisions to protected persons as defined by Art. 4: 
‘those, who, at a given moment and in any manner whatsoever, find themselves, 
in case of a conflict or occupation, in the hands of a Party to the conflict or 
Occupying Power of which they are not nationals.’ The commentary elaborates 
on this provision as referring to the whole population of the territory, which also 
includes foreign investors. See, Mayorga, ‘Occupants, Beware of BITs’ (n 1) 44 
et seq. Arai argues that, if the home State of the investor maintains regular 
relations with the occupying power, then these cannot be considered ‘protected 
persons’, Yutaka Arai-Takahashi, The Law of Occupation: Continuity and 
Change of International Humanitarian Law, and its Interaction with 
International Human Rights Law (Martinus Nijhoff Publishers 2009) 306 
(hereafter Arai-Takahashi, The Law of Occupation). 

12 Administration of Lighthouses Arbitration (France v Greece) (Award) [1956] 
RIAA 155, para 201 et seq. 

13 Art. 48 AP I, Art. 13 AP II, Art. 51 (4) and (5) AP I, Art. 51 (5) (b) and Art. 57 
(2) (a) (iii) AP I. 
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considered civilian and is therefore protected; moreover, factories, offices 
and equipment such as vehicles are classified as civilian objectives unless 
they change their nature during hostilities.'4 This change in classification 
has more than often resulted in arbitration and compensation claims 
following an attack.!° The GC IV in Art. 53 ascertains that 


Any destruction by the Occupying Power of real or personal property belonging 
individually or collectively to private persons, or to the State, or to other public 
authorities, or to social or cooperative organizations, is prohibited, except where 
such destruction is rendered absolutely necessary by military operations. 


Moreover, Art. 52 Hague Regulations equally holds that no interference 
should be made unless it is of use for military purposes of the occupying 
military, as stated in the following: 
Requisitions in kind and services shall not be demanded from municipalities or 
inhabitants except for the needs of the army of occupation. They shall be in 
proportion to the resources of the country, and of such a nature as not to involve the 
inhabitants in the obligation of taking part in military operations against their own 
country. 
The limitation of the protection granted is the test of military necessity. !6 
This rationale stems from the attempt to separate the sphere of hostilities 
between the conflict Parties from the daily life and its procedures in the 
affected territory.'7 In the 1921 Cessation of Vessels and Tugs for 
Navigation on the Danube case, Arbitrator Hines proclaimed that ‘[t]he 
purpose of the immunity of private property from confiscation is to avoid 
throwing the burdens of war upon private individuals, and is, instead, to 
place those burdens upon the States which are the belligerents.’!* 

The protection of single or individual property, both national and foreign, 
is only one aspect of the broader issue of the protection of investment during 
occupation; there have been numerous incidents and disputes over 
economic intervention during occupation in past years. These illustrate not 


14 Horace Robertson, The Principle of Military Objective in the Law of Armed 
Conflict (1997) 8 Journal of Legal Studies 35. 

15 Ofilio Mayorga, Arbitrating War: Military necessity as a defense to the breach 
of investment treaty obligations (Program on Humanitarian Policy and Conflict 
Research, Harvard University 2013). 

16 For the debate on the interpretation of military necessity, see Katja Schéberl and 
Linus Mihrel, ‘Sunken Vessel or Blooming Flower? Lotus, Permissions and 
Restrictions within International Humanitarian Law’ in this volume 59, 73 et 
seqq (hereafter Schéberl and Mihrel, ‘Sunken Vessel or Blooming Flower?’). 

17 Arai-Takahashi, The Law of Occupation (n 11) 238. 

18 Cessation of Vessels and Tugs for Navigation on the Danube River (Award) 
[1921] 1 RIAA 97, para 107 et seq. 
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only the importance of the protection of property as such, but rather the 
importance of more generally clarifying the status of law during occupation 
and the status of existing contractual relations. 


II. Occupation, Law and Foreign Investment 


The focus of this contribution does not solely lie on the protection of 
investment, but is concerned more specifically with foreign investments in 
occupied territory. Therefore, the status of existing laws in occupied 
territory as well as the power of the occupant to engage in substantive 
legislative changes is addressed in the following. 


1. The status of law and the legislative powers of the occupant 


Early during the negotiation and drafting processes at the Hague Peace 
Conference, the newly envisaged role of the occupant for modern IHL was 
debated. The later codified position of the de facto powers in occupied 
territories originated from a small group of States that strongly elaborated 
on their interests at the 1899 Conference — a group of States fearing 
potential future occupation.'? Their goal was to introduce obligatory 
language to the developing occupation regime rather than to acknowledge 
or even strengthen any rights of occupying States.2? The travaux 
préparatoires emphasised that 
... it has been formally said that none of the articles of the draft can be considered 
as entailing on the part of the adhering States the recognition of any right whatever 
in derogation of the sovereign tights of each of them, and that adhesion to the 
regulations will simply imply for each State the acceptance of a set of legal rules 
restricting the exercise of power that it may through the fortune of war wield over 
foreign territory or subjects.7! 


19 See the delegates debating at the Sixth, Seventh and Eighth Meeting, James 
Brown Scott, The Proceedings of the Hague Peace Conferences: Translations 
of the Official Texts: The Conference of 1899 (OUP 1920) 503 (hereafter Scott, 
The Proceedings of the Hague Peace Conferences). 

20 See also Schdberl and Mührel, ‘Sunken Vessel or Blooming Flower? (n 16) 71 
et seq. 

21 Report annexed to the minutes of the Fourth Meeting, 5 July 1899 in Scott, The 
Proceedings of the Hague Peace Conferences (n 19) 418. 
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Art. 43 Hague Regulations is the main result of this successful attempt and 
contains the regulation on the distribution of power and entailing rights 
during occupation: 

The authority of the legitimate power having in fact passed into the hands of the 

occupant, the latter shall take all the measures in his power to restore, and ensure, 

as far as possible, public order and safety, while respecting, unless absolutely 

prevented, the laws in force in the country.?? 
Generally, the obligation is considered as one of means rather than of result 
due to the special situation of occupation as well as the limited resources 
and powers of the occupying State. The Article reflects the basic 
understanding that the state of occupation should disrupt the regular life in 
the occupied territory as little as possible. It represents a call for continuity 
—one that was already recognised as customary in nature at the International 
Military Tribunal in Nuremburg.”4 

While the more prominent way to ensure public order and safety is 

through criminal prosecution? and law enforcement operations, for the 
matter at hand, the occupying power’s rights and obligations concerning 
‘the law in force’ in the economic context is of greater relevance. As such, 
Art. 43 Hague Regulations acts as a means to restrain the occupying 
power.”° The term ‘laws in force in the country’ is commonly perceived as 
a broad term, which does not solely cover legislation but, with minor 
exceptions, also the whole legal system.*’ This understanding is reflected in 
the longstanding (academic) debate over the scope of the Articles in 
question. 


22 See Benvenisti, Law of Occupation (n 9) 8. 

23 Marco Sassoli, Article 43 of the Hague Regulations and Peace Operations in the 
Twenty-First Century (Background Paper prepared for the Informal High-Level 
Expert Meeting on Current Challenges to International Humanitarian Law, 
Cambridge, 25-27 June 2004) 4 (hereafter Sassoli, Article 43 of the Hague 
Regulations). 


24 ‘Trial of the Major War Criminals, International Military Tribunal in 
Nuremberg’ reprinted in (1947) 41 AJIL 172, 248 et seq. 

25 The limiting factors for the power of the occupying party were subsequently 
codified in GC IV, most prominently in Articles 66-74 on Penal Legislation and 
Procedure. 


26 Sassòli, Article 43 of the Hague Regulations (n 23) 4 et seq. 

27 Ibid, 6, with reference to Benvenisti, Law of Occupation (n 9) 16. See further 
Ernst Feilchenfeld, The International Economic Law of Belligerent Occupation 
(Carnegie Endowment for International Peace 1942) (hereafter Feilchenfeld, 
International Economic Law). 
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The GC IV addresses this approach in Art. 64: 


The penal laws of the occupied territory shall remain in force, with the exception 
that they may be repealed or suspended by the Occupying Power in cases where 
they constitute a threat to its security or an obstacle to the application of the present 
Convention ... 
In contrast to the Hague Regulations, the GC, however, explicitly refers to 
‘penal laws’ rather than relating to the laws generally in force in the 
territory. For this reason, a dispute over its legal scope has arisen. In contrast 
to the above proclaimed rationale to restrict the (legislative) powers of the 
occupant, the terminology of Art. 64 GC IV can be interpreted as less 
restrictive, even as ‘extensive and complex’*®. While some stick to the exact 
wording and therewith support the strict reference to “penal law’, others opt 
for a broader and more encompassing interpretation, one that includes 
administrative and civil laws in force in the occupied territory. Art. 64 (2) 
GC IV backs up this argument as it solely refers to ‘provisions’ rather than 
to repeat the penal law wording of the previous paragraph.”? Benvenisti 
promotes this idea of a conscious omission of reference and emphasises the 
broad reading of both paragraphs as referring to all types of laws.*? 
Similarly, Dinstein argues that ‘logic dictates that Art. 64 should be 
construed as applicable, if only by analogy, to every type of law (including 
civil or administrative legislation)’?!. Moreover, the Pictet Commentary on 
Art. 64 underlines that 


[t]he idea of the continuity of the legal system applies to the whole of the law (civil 
and penal law) in the occupied territory. The reason for the Diplomatic Conference 
making express reference only to respect for penal law was that it had not been 
sufficiently observed during past conflicts; there is no reason to infer a contrario 
that the occupation authorities are not also bound to respect the civil law of the 
country, or even its constitution.>? 


28 Pictet, Commentary (n 6) 335. 

29 Sassoli, Article 43 of the Hague Regulations (n 23) 6. 

30 Benvenisti, Law of Occupation (n 9) 102 et seq, with reference to the Final 
Record of the Diplomatic Conference of Geneva of 1949 (1950), iii, at 139 et 
seq. For a very strong counter argumentation based on the travaux 
préparatoires, the Commentaries to the Convention and subsequent ICJ 
Advisory Opinions, see Jose Alejandro Carballo Leyda, ‘The Laws of 
Occupation and Commercial Law Reform in Occupied Territories: Clarifying A 
Widespread Misunderstanding’ (2012) 23 EJIL 179 (hereafter Leyda, ‘Laws of 
Occupation’). 

31 Yoram Dinstein, The International Law of Belligerent Occupation (CUP 2009) 
111. 

32 Pictet, Commentary (n 6) 335. 
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The Article generally enshrines the obligation to respect and uphold 
existing legislation and contractual obligations of the occupied State. This 
not only acts in favour of the affected population, but it could equally 
provide security for foreign investors and their contractual relations in the 
territory. The major downside to the debate over the laws is the following: 
while the above referenced attempts to expand the scope of ‘the laws in 
force’ are an endeavour to expand protection from the occupant and limit 
his powers, they can also act as a door-opener to empower the occupant, not 
only to change the ‘penal laws’ but also to make changes to ‘every type of 
law’. 

The Article entitles the occupant to make alterations to the law. However, 
this power is limited, as it allows the occupant to introduce legislation in 
order to maintain or even enhance civil welfare. The maintenance of an 
orderly government is the explicit goal incorporated in paragraph two; the 
longer a situation of occupation exists, the more pressing additional legal 
changes might become in order to avoid a failing and disruption of 
governance in the territory. 

While it is generally considered that small interventions in the inherent 
nature of an economy can be initiated by the occupant, the definition and 
identification of the ‘absolutely necessary’ remains highly disputed and 
gives leeway for arbitrariness.*4 


2. The occupant’s powers and the welfare of the population in the occupied 
territory 


The abrogation of existing laws as well as the introduction of new laws can 
be instruments of drastic economic and political transformation in occupied 
territories — changes that depend on the occupant’s general understanding 
of economic development, or specific positions towards protectionism, 
market liberalisation or global economic interaction. 

The occupant is ‘allowed to evaluate the modality and extent of 
investments in occupied territories, while bearing in mind the duty to ensure 
the welfare of inhabitants in that territory’.*> The regulations both in the 
Geneva Conventions and the Hague Regulations encompass a balancing act 


33 Sassoli, Article 43 of the Hague Regulations (n 23) 15. For example, see tax 
regulations as addressed under Art. 48 Hague Regulation. 

34 Leyda, ‘Laws of Occupation’ (n 30) 188. 

35 Arai-Takahashi, The Law of Occupation (n 11). 
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between the powers of the occupant as a permissive element and the welfare 
of the affected population as a restrictive element. Establishing when a 
balanced situation is achieved and defining what constitutes the welfare of 
the population, however, leaves a wide margin of discretion as well as 
options for unilateral change and intrusion. 

In principle, Art. 55 Hague Regulations seems to contradict a too 
permissive reading by depicting the occupant ‘only as administrator and 
usufructuary of public buildings, real estate, forests, and agricultural estates 
belonging to the hostile State, and situated in the occupied country’*. 
Nonetheless, Art. 43 Hague Regulations may provide an exception to such 
a ‘conservationist premise’*” as it entitles the occupying power to introduce 
changes for a specific purpose, for instance the improved welfare of the 
population. In particular, introducing new laws that affect the territory’s 
economy — for instance through the negotiation of new foreign 
investments — may follow such a purpose. The pertinent regulations remain 
silent on the explicit issuing of new investments. Already in 1957, von 
Glahn considered that granting investments is not per se a breach of the law 
of occupation as long as it does not exceed the time of the occupation.** 

Examples of this balancing act and the role of the occupying power in 
investment matters can already be found in early case law. For instance, 
arbitrary tribunals in Belgium decided on the economic and legislative 
powers of the occupant, Germany, after the First World War. In 1920, the 
Brussels Court of Appeal upheld a decree on the regulation of excessive 
pricing of produce introduced by Germany, stating that the latter had ‘acted 
in the place of the legitimate authority which for the time being had been 
ousted, and in conformity with the provisions of Art. 43”°°. In 1925, it 
argued that ‘the circumstances of war-times, and particularly the increase 
of cost in raw materials and the necessity for providing the needs of the 
population, in fact justified the measures taken by the occupying 
authority’. Rulings from the post-Second-World-War era addressed 


36 For a detailed discussion on the scope of Art. 55, see Separate Opinion of M. 
Séfériadés in Lighthouses Case between France and Greece (France v Greece) 
[1934] PCIJ (ser. A/B) No. 62, para 205 et seq. 

37 Arai-Takahashi, The Law of Occupation (n 11) 169. 

38 Gerhard Von Glahn, The Occupation of Enemy Territory — A Commentary on 
the Law of Belligerent Occupation (University of Minnesota Press 1957) 209. 

39 Bochart v Committee of Supplies of Corneux (1920) No. 327, AD 1919-1922, 
quoted by Feilchenfeld, International Economic Law (n 27) 148. 

40 City of Malines v Societe Centrale pour L’Exploitation du Gaz (1925) No. 362, 
AD 1925-26, quoted by Feilchenfeld, International Economic Law (n 27) 148. 
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similar issues. For example, the Singapore Oil Stocks case concerned oil 
concessions in Sumatra granted to Dutch companies by the Netherlands 
East Indies Government. Following the invasion by Japanese troops in 
February 1942, oil was exported to Singapore to further strengthen the 
Japanese war effort. The UK later seized parts of the oil in question when 
taking control over Singapore in 1945. Based on the Defence Compensation 
Regulation of 1940, owners were entitled to claim compensation by the UK. 
The legal dispute arose over the question of who held this entitlement: the 
Dutch companies, or the occupying power, Japan. In a first decision, the 
claim of the Dutch companies was rejected. Then, however, the Court of 
Appeal of Singapore reversed the decision.*! The leading argumentation 
was related to Art. 53 Hague Regulations, which did not cover the 
exploitation of the oil by the Japanese troops as it was conducted without 
consideration of the local economy.*” 

Thus, the considerations on the rights of the occupant do not solely affect 
the abrogation or introduction of a single new piece of legislation, but are 
even more sensitive when affecting the economy of the occupied territory 
or the State as such. 


3. Balancing in practice: the example of occupied Iraq 


The situation of occupied Iraq following the conflict in 2003 is a major 
example when discussing the legality of alterations made by the occupant 
or, in the pertinent case, the occupying coalition.** The questionable aspect 
at stake in this context was the introduction of rather neoliberal ideas by the 
Coalition Provisional Authority (CPA) in Iraq, which aimed at opening the 
State to foreign investment.“ The scope and necessity of changes to the 
Iraqi economic system and the resulting evaluation of the laws of 
occupation and potential changes to the domestic legal regime have 


41 Martins Paparinskis, ‘Singapore Oil Stocks Case’ in MPEPIL (online edn, OUP 
April 2010). 

42 N.V. de Bataafsche Petroleum Maatschappij and Others v The War Damage 
Commission (1956) 23 ILR 810 para 833 (Singapore Court of Appeal). 

43 See Arai-Takahashi, The Law of Occupation (n 11) 171. 

44 See the preamble of CPA Order 39: ‘Noting that facilitating foreign investment 
will help to develop infrastructure, foster the growth of Iraqi business, create 
jobs, raise capital, result in the introduction of new technology into Iraq and 
promote the transfer of knowledge and skills to Iraqis’. 
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triggered debates on the role of an occupying power.* In contrast to prior 
situations of factual occupation such as in the Palestinian territories, in 
Northern Cyprus, or the Falkland Islands, the belligerent occupying armed 
forces acknowledged their own status as an occupying power and the 
Security Council also determined the occupation as such. In May 2003, the 
UN SC under Art. 41 UN-Charter explicitly recognised ‘the specific 
authorities, responsibilities, and obligations under applicable international 
law of these States as occupying powers’ and their obligation to fully 
comply with ‘the Geneva Convention of 1949 and the Hague Regulations 
of 1907’ in particular. The SC’s Resolution 1483 reaffirmed that no 
transfer of sovereignty would take place and emphasised the ‘right of the 
Iraqi people freely to determine their own political future and control their 
own natural resources.’ The application of the legal regime of occupation 
was consequently undisputed, but the scope of the occupant’s rights and 
obligations became a matter of discussion. 

Were the changes introduced necessary or did they go beyond Art. 43 
Hague Regulations, therefore violating it? Prior to the occupation, the Iraqi 
economy was characterised by limitations on foreign investment, for 
instance with respect to immovable property for non-Arabic foreign 
corporations, the investments of such more generally as well as their 
ownership of Iraqi companies specifically.“ The CPA, however, introduced 
laws that led to inherent changes in the nature of the Iraqi economy. CPA 
Order 39 of 2003 is the primary example of such a transformed new 
legislation.** By replacing ‘all existing foreign investment’, the CPA 
attempted to comprehensively dismantle all barriers to foreign investment.” 
Foreign investors were provided with protection ‘no less favourable than 
those applicable to an Iraqi investor’? and no longer experienced 


45 For a very critical view of occupation practices that are limiting the occupied 
territories’ development for instance in the case of Iraq, see Tadlock, 
‘Occupation Law and Foreign Investment in Iraq’ (n 2). 

46 UN SC Res 1483 (22 May 2003) UN Doc S/RES/1483. 

47 US Department of Commerce, Overview of Commercial Law in Pre-War Iraq 
(12 September 2003) 1, 6 et seq <http://www.aschq.army.mil/supporting- 
docs/Iraqi_ Comm_Law.pdf> accessed 08 October 2017. 

48 In particular, the Companies Law 21 of 1997, available under International 
Labour Organization, Iraq, General provision <http://www.ilo.org/dyn/nat- 
lex/natlex4.detail?p_lang=en&p_isn=83220&p_classification=01> accessed 14 
October 2017. 

49 CPA Order 39 (3) (1). 

50 CPA Order 39 (4) (1). 
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restrictions regarding the percentage rate of full or partial ownership of Iraqi 
companies.>! 

With a transformation of this scope, the changes made are none that were 
restricted to the time of occupation, but rather shaped the economic system 
of the country far beyond the time of occupation. As such, they were 
criticised for “completely overhaul(ing) Iraqi commercial law, in particular, 
its foreign investment law’*’. Interestingly, the changes to the economic 
structure of Iraq constituted only one aspect of the attempt to induce an 
overall change in regime.** This undertaking, however, is exactly what IHL 
prohibits within its laws of occupation.*4 


C. The Role of Investment Law during Belligerent Occupation 


IHL is not the only field of law that governs in times of conflict. While the 
law of occupation codifies regulations concerning the powers of the 
occupying State to enact or change existing (economic) laws, the field of 
investment law provides another angle on the status of foreign investment 
and its protection in occupied territories. The traditional instruments 
governing the protection of investment are BITs, the use of which has 
increased since the 1990s. BITs are agreements between two States 
regulating the terms and conditions of private investment of the respective 
State’s nationals or companies in the other State’s territory. Typically, these 
agreements contain treatment guarantees, protection regulations as well as 
recourse to an investor-State dispute settlement mechanism. During times 


51 CPA Order 39 (4) (2). Only minor limitations remained or were put in place, 
among other restrictions on foreign investments into the sectors of natural 
resources, banking and insurances, CPA Order 39 (6) (1). 

52 Tadlock, ‘Occupation Law and Foreign Investment in Iraq’ (n 2) 242. 

53 For a more detailed analysis, see Sir Adam Roberts, ‘The End of Occupation in 
Iraq’ (IHLRI, 2004) Section D on the transformative purpose of the occupation 
of Iraq <http://www.ihlresearch. org/iraq/feature.php?a=5 1> accessed 02 March 
2017 

54 Knut Dörmann and Laurent Colassis, ‘International Humanitarian Law in the 
Iraq Conflict’ (2004) 47 GYIL 293, 306 (hereafter Dérmann, ‘International 
Humanitarian Law’). For a partially different argumentation concerning regime 
change and human rights violations, see Riidiger Wolfrum, ‘The Attack of 
September 11, 2001, the War Against the Taliban and Iraq: Is There a Need to 
Reconsider International Law on the Recourse to Force and the Rules in Armed 
Conflict?’ (2003) 7 Max Planck Yearbook of United Nations Law 1, 56. 


208 


The Protection of (Foreign) Investment during Belligerent Occupation 


of occupation, one can question whether and to what extent BITs are and 
remain applicable. 


I. Bilateral Investment Treaties and their Application during Times of 
Conflict and Occupation 


The general rule of public international law, res inter alios acta, emphasises 
that States are only bound by treaties that they have consented to.55 This 
tule is codified in Art. 34 VCLT: ‘[a] Treaty does not create either 
obligations or rights for a third State without its consent’. In a situation of 
occupation, the occupying power itself is not a State Party to pre-existing 
BITs between the occupied State and third States. From the res inter alios 
acto rule, one could infer that the occupying power, since it had never 
consented to the treaty, is not bound by it. Does that mean that no 
obligations arise out of the BIT as such and is it only the occupied State, the 
original BIT host State — a party without effective control over the territory 
in which the investment is located — that must adhere to its obligations? Or 
does the law of occupation that renders the occupant the new administrator 
of the territory transfer these obligations to the occupant — without his direct 
consent? 

The classical international law presumption concerning treaties during 
times of occupation stems from the traditional and clear-cut separation of 
the regime of law of peace and the regime of law of armed conflict.*° 
Generally, one assumed a discontinuity of all existing treaties and State 
relations as IHL replaced all laws belonging to the law of peace.>’ This 
understanding of the relation of law of peace to the law of armed conflict 
has since changed. The Draft Articles on the Effects of Armed Conflict on 


55 See Schöberl and Miihrel, ‘Sunken Vessel or Blooming Flower?’ (n 16). 

56 Arnold Pronto, ‘The Effect of War on Law — What happens to their treaties when 
states go to war?’ (2003) 2 Cambridge Journal of International and Comparative 
Law 227, 230. 

57 Hans-Joachim Heintze, ‘On the Relationship between Human Rights Law 
Protection and International Humanitarian Law’ (2004) 86 IRRC 789, 790. The 
1958 commentary of the Geneva Convention mirrors such an understanding by 
stating that the occupant ‘is not bound by the treaties concerning the legal status 
of aliens which may exist’, see Pictet, Commentary (n 6) 49. 
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Treaties’? are illustrative of this development as they do not support the ipso 

facto termination support in Art. 3 treaty continuity. The general 
assumption of the continuity of treaties explicitly includes a situation of 
occupation, which they subsume under situations of armed conflict through 
Art. 2.5% 

In addition to this general assumption of continuity, the Draft Articles 
furthermore directly address treaties on finance as one type of treaty that 
continues to apply in the absence of any explicit and contradictory treaty 
clauses. This link to treaties of commerce is encompassed in the indicative 
list annexed to the Draft Articles and also includes contemporary BITs.® 
As a third argument on the continuity of BITs, these often contain so called 
‘war-clauses’ to regulate protection guarantees and resulting compensation 
claims in situations of armed conflict. Thus, their drafters envisaged their 
application during armed conflict. Art. 4 Draft Articles supports this 
argument. 

General treaty law as well as the BITs themselves anticipate their 
application during conflict and occupation. One can further subsume those 
BITs under the bulk of ‘laws in force’ in the country as regulated by IHL 
under Art. 43 Hague Regulations and 64 GC IV as referred to above. 
Several peace treaties signed between the defeated States and the US in the 
aftermath of the Second World War act as examples of State practice on 
continuity: The Agreement on Reparation from Germany of 1946 and the 
Treaty of Peace with Japan of 1951 exemplify such an approach.*! 
Returning to the aforementioned primary IHL guidance on laws in force in 
the country, Art. 43 Hague Regulations ensures respect for the laws of the 
occupied State territory, including its laws on contracts, which ‘prohibits 
the occupying power to nullify or suspend any legitimate State contracts ... 


58 ILC, ‘Draft articles on the effects of armed conflict on treaties, with 
commentaries’ (2011) UN Doc A/66/10 <http://legal.un.org/ilc/texts/instru- 
ments/english/commentaries/1_10_2011.pdf> accessed 14 October 2017 (Draft 
Articles). 

59 Ibid, Art. 2, para 4-9. 

60 Ibid, Art. 3. 

61 Agreement on Reparation from Germany, on the Establishment of an Inter- 
Allied Reparation Agency and on the Restitution of Monetary Gold (opened for 
signature 14 January 1946, entered into force 24 January 1946) 55 UNTS 69 and 
Treaty of Peace with Japan (opened for signature 8 September 1951, entered into 
force 28 April 1952) 136 UNTS 45. 
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by amending ... laws or by issuing a legislative declaration to that effect’. 
Art. 64 GC IV also works with the presumption of continuity by stating that 

[t]he penal laws of the occupied territory shall remain in force, with the exception 
that they may be repealed or suspended by the Occupying Power in cases where 
they constitute a threat to its security or an obstacle to the application of the present 
Convention.® 
Moreover, the commentary reiterates that ‘[t]he idea of continuity of the 
legal system applies to the whole of the law (civil and penal law) in the 
occupied territory’™. 

Following this assumption, the occupant must uphold the interests of the 
ousted government, which include, as Benvenisti states, obligations towards 
foreign nationals including their investments. Meron equally argues that 
the occupant is bound by the treaties that were in force prior to the 
occupation, albeit he emphasises that this concerns treaties addressing the 
maintenance of public order and civil life. By analogy, Burke asserts that 
the same applies to multilateral treaties: ‘A multilateral treaty that has been 
ratified by the occupied State is certainly a “law in force in the country”’,°’ 
or ‘there is no a priori reason why multilateral conventions on other matter 
should not be applicable to occupied territory’ .°* Mayorga phrases this new 
link between the occupant and the pre-existing treaty as one of indirect or 
derivative consent, which transfers obligations to the occupying power both 
regarding substantive obligations and procedures of dispute settlement.” 


62 Pieter Bekker, ‘The Legal Status of Foreign Economic Interests in Occupied 
Iraq’ (Asil Insights, 18 July 2003) <https://www.asil.org/insights/volume/8/is- 
sue/20/legal-status-foreign-economic-interests-occupied-iraq> accessed 10 Oc- 
tober 2017. 

63 Naomi Burke ‘A Change in Perspective: Looking at Occupation through the 
Lens of the Law of Treaties’ (2008) 41 New York University Journal of 
International Law and Politics 103, 115 (hereafter Burke, ‘Change in 
Perspective’). 

64 Pictet, Commentary (n 6) 335 on Art. 64. 

65 Benvenisti, Law of Occupation (n 9) 18. 

66 Theodor Meron, ‘Applicability of Multilateral Conventions to Occupied 
Territories’ (1978) 72 AJIL 542, 550. 

67 For a debate on the suspension of treaties, see Burke, ‘Change in Perspective’ (n 
63) 115. 

68 Adam Roberts, ‘Transformative Military Occupation: Applying the Laws of 
War and Human Rights’ (2006) 100 AJIL 580, 589. 

69 Mayorga, ‘Occupants, Beware of BITs: Applicability of Investment Treaties to 
Occupied Territories’ (n 1) 33. 
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The matter of dispute settlement and compensation claims is the second 
matter which suffers from legal uncertainty, both regarding IHL and the 
application of BITs during occupation. As BITs are applicable during times 
of occupation, their exact scope influences the arising protection obligations 
and potentially resulting compensation claims. If BITs contain full 
protection and security clauses as well as guarantees of national treatment 
or most-favoured-nation treatment, this changes the standard of due 
diligence which the host State of the BIT must provide — a standard that 
must take into account the restrictions of the host State. The widest 
limitation on the protection of investment surely arises during the 
occupation and takeover of factual control over the territory in question. To 
successfully bring forward a compensation claim, the violation of an 
obligation must firstly be established. Secondly, circumstances precluding 
wrongfulness must be excluded. The specific situation of occupation, 
however, might easily offer such recourse when damages have been caused 
by third actors or were conducted out of military necessity.’° Thus, one must 
analyse these steps in a case-by-case examination and under the respective 
BIT in question. 


II. The Case of Ukraine as an Illustration of the Uncertain Co-Application 
of Laws 


The territorial dispute over parts of Ukraine, most prominently the Crimean 
Peninsula and eastern Ukraine, as well as the protection of investment 
between Ukraine, Russia and private investors serves as an illustrative 
example of the continued dispute over the application of treaties and the 
interaction of different fields of law.”! Since early 2014, the Russian grasp 
of parts of Ukrainian territory, including the takeover of military and 
political control over Crimea, as well as the partly open, partly covert 
incursion of Russian forces and equipment in Eastern Ukraine, have given 
rise to a political and legal outcry of the international community. Yet, 
discordant reactions by States and diverging argumentation by international 
lawyers have left private investors in Ukraine struggling. Ukraine possesses 


70 Eric de Brabandere, ‘Host State’s Due Diligence Obligations in International 
Investment Law’ (2015) 42 Syracuse Journal of International Law and 
Commerce 320. 

71 Territorial disputes following an unlawful transfer of territory, for example in 
Western Sahara, the Palestinian territories or the current tensions surrounding 
the South China Sea, provide further examples of such disputes. 
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several different investment treaties with other countries, including Russia, 
the UK, the US or Germany, obliging the State to protect foreign investment 
on its territory — some of them include provisions addressing the outbreak 
of hostilities or insurrections and some incorporate provisions on essential 
security interests of Ukraine, releasing the State of certain protective duties 
when pursuing its own legitimate military objectives. 

Since 2014, Russia has started imposing Russian laws and legislated new 
regulation for Crimea in various sectors, such as the financial sector, army 
services or pension payments.” These alterations need to be analysed in 
detail for their validity under the laws of occupation — a matter which is 
highly problematic, given that Russia does not acknowledge its status as an 
occupying force and therefore denies the applicability of the laws of 
occupation. 

A similar question arises with regard to the BITs in force. Which BITs 
should be applied to settle arising disputes: those between Ukraine and the 
foreign investors’ country or those between Russia and the foreign 
investors’ country? The Ukrainian case is one in which these matters have 
been or are currently being brought to international attention with regard to 
compensation claims in investor State arbitrations. Moreover, these 
ongoing developments pose a conflict between the different legal regimes. 

Since mid-2016, numerous investment arbitration claims have been 
raised against Russia under the UNCITRAL Arbitration Rules pursuant to 
the Russia-Ukraine BIT. These disputes surround the alleged Russian 
expropriation of investments of Ukrainian investors in Crimea.” Different 
legal issues concerning the interpretation of certain terms, most notably 
‘investment’ and ‘territory’, have arisen. While ‘investment’ covers a broad 
array of subjects, the investments in question were made prior to the 
Russian takeover in 2014 and therewith were Ukrainian investments in de 
jure Ukrainian territory rather than Ukrainian investments in factually 


72 Laura Brank, Danial Gal, Timothy Lindsay et al, ‘The Imposition of Russian 
Law in Crimea: What Does this Mean for Foreign Banks and Companies?’ 
(2014) 19 Westlaw Journal 1. 

73 Among others, Stabil LLC and Others v the Russian Federation (International 
Investment Agreement) [2015] PCA Case No 2015-35; LLC Lugzor and Others 
v the Russian Federation (Investment Arbitration) [2015] PCA Case No 2015- 
29; Privatbank and Finance Company Finilion LLC v The Russian Federation 
(Investment Arbitration) [2015] PCA Case No 2015-21; Aeroport Belbek LLC 
and Mr. Kolomoisky v the Russian Federation (Investment Arbitration) [2015] 
PCA Case No 2015-07. 
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Russian-controlled territory. Thus, the tribunals must elaborate on the 
notion of foreign investment. Secondly, Art. 1 of the BIT interprets 
‘territory’ to be the territory of Russia and Ukraine respectively, as defined 
in conformity with international law. The takeover of Crimea by Russian 
forces, however, is broadly considered an unlawful annexation.” The latter 
provides an additional obstacle to the recognition of any arbitral award 
delivered in this regard, as it might be considered a recognition of the 
alteration of the status of Crimea.” If unchallenged, it further reinforces the 
factual consolidation of Russia’s control over the peninsula. Initial 
decisions delivered in February 2017 shrank back from actually discussing 
the lawfulness of the Russian control over Crimea and stated that Russia’s 
obligation under the Russia-Ukraine BIT was triggered following 21 March 
2014: the signing date for the decree on the inclusion of Crimea into the 
Russian Federation signed by President Vladimir Putin.” These decisions 
represent a conflict between the general ex iniuria jus non oritur rule and 
the Stimson Doctrine of non-recognition of unlawful territorial changes.” 
To not further consolidate the annexation of Ukrainian territory, 
compensation claims against the regular host State, Ukraine, would 
comprise the correct, albeit potentially ineffective channel. 


74 Sergeis Dilevka, ‘Arbitration Claims by Ukrainian Investors under the Russia- 
Ukraine BIT: Between Crimea and a Hard Place?’ (CIS Arbitration Forum, 17 
February 2016) <http://www.cisarbitration.com/2016/02/17/arbitration-claims- 
by-ukrainian-investors-under-the-russia-ukraine-bit-between-crimea-and-a- 
hard-place/> accessed 10 October 2017; UN GA Res 68/262 (27 March 2014) 
UN Doc S/A/68/262, ‘The General Assembly, ... [c]alls upon all States, 
international organizations and specialized agencies not to recognize any 
alteration of the status of the Autonomous Republic of Crimea and the city of 
Sevastopol on the basis of the above-mentioned referendum’. 

75 Convention on the Recognition and Enforcement of Foreign Arbitral Award 
(opened for signature 10 June 1958, entered into force 7 June 1959) 330 UNTS 
38, Art. V (1) (c) on the recognition and enforcement of awards. 

76 ‘Russia is Obliged to Protect the Ukrainian Investors in Crimea after the 
annexation — JA Reporter’ (Ukrainian Hot News, 10 March 2010) 
<https://ukrhotnews.com/2017/03/10/russia-is-obliged-to-protect-the-ukraini- 
an-investors-in-crimea-after-the-annexation-ia-reporter/> accessed 10 October 
2017. 

77 Benvenisti, Law of Occupation (n 9) 142. 
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D. Concluding Remarks 


The contemporary regime of a belligerent occupation establishes the 
occupant as the temporary administrator of a foreign State’s territory. Under 
this premise, the occupant has to safeguard both public order and the 
welfare of the affected population. The primary rules concerning the 
protection of (foreign) property under IHL offer a first fundamental 
protection, while the regulations concerning the introduction or alteration 
of the laws in force in the occupied territory prevent the occupant from 
transforming the territory, including its economy: 
The idea of the law of occupation was to prevent the occupying power from 
modelling the governmental structure of that territory according to its own needs 
disregarding the cultural, religious or ethnic background of the society of the 
occupied territory.”® 
The example of occupied Iraq, however, has shown how discretionary 
arguments concerning the welfare of the population and resulting necessary 
changes can be. In particular, the reaction of the international community 
and its States are of utmost importance to control the occupant’s rule in the 
territory. For the occupant to solely act as an administrator and not as 
conqueror of new territory, States must hold the State in question 
accountable to the law of occupation and refuse to acknowledge measures 
going beyond its scope. 

Traditionally, damages resulting from armed conflict were integrated 
into negotiations for a peace treaty, which left the compensation for losses 
dependent on the discretion of the negotiating parties, primarily the former 
occupying power and the victim’s home State. The evolution of 
international law has produced other channels to pursue compensation, such 
as by means of diplomatic protection via the investor’s home State or 
potentially through regional human rights courts.” Investment law, 
however, offers a much more promising and direct way to claim 
compensation by the affected investor against the State. Yet, it equally 
triggers new debates over the interaction of IHL and investment law. The 
ongoing investment arbitration in Ukraine illustrates the arising dilemma: 
On the one hand, the arbitrations against Russia, the occupant, but not the 
original BIT host State, acknowledge and therewith strengthen the 
occupant’s claim over the territory, as they are based on the idea of the 


78 Dérmann, ‘International Humanitarian Law’ (n 54) 308. 
79 Robert Kolb, Advanced Introduction to International Humanitarian Law (Elgar 
Publishing 2014) 195. 
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transfer of treaty obligations to the occupying State. As such, they are an 
instrument of recognition of transfer of territory and might impede the 
notion of occupation as a temporary, but not inherent change of power. On 
the other hand, they could be considered as a means to hold the occupant 
accountable for violations and therewith also enforce adherence to primary 
obligations. The recent cases again highlight the importance of the 
interaction between the different fields of international law. A narrow 
analysis of each single field of law without recognising its broader effects 
in other fields will not simplify, but rather hamper the protection of 
investments during occupation. 
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Concluding Observations: how International 
Humanitarian Law is Shaped to Meet the Challenges 
Arising from Areas of Limited Statehood — Theoretical 
Problems in Practice 


Bjornstjern Baade, Linus Miihrel and Anton O. Petrov 


A. Introduction 


The vast majority of armed conflicts since World War II have been non- 
international in character.! In addition to the traditional civil war between a 
territorial State and a rebel faction, many of these recent conflicts have been 
and are being fought between a State and various actors, or indeed between 
non-State actors themselves.” Often, outside involvement internationalises 
and therefore further complicates the situation. These conflicts take place 
in, contribute to, and indeed create areas of limited statehood in which the 
territorial State can no longer ensure the implementation of its own law. 


1 Michael Clodfelter, Warfare and Armed Conflicts: A Statistical Reference to 
Casualty and Other Figures, 1500-2000 (2nd edn, McFarlan & Co. 2002) 593- 
94; see also the contribution by Vincent Widdig, ‘Detention by Organised 
Armed Groups in Non-International Armed Conflicts — The Role of Non-State 
Actors in a State-Centred International Legal System’ in this volume 124 
(hereafter Widdig, ‘Detention by Organised Armed Groups’). For an 
explanation of the decline in inter-State warfare, see recently: Oona A. 
Hathaway and Scott J. Shapiro, The Internationalists: How a Radical Plan to 
Outlaw War Remade the World (Simon & Schuster 2017). 

2 In fact, most conflicts in recent years were fought between non-State actors, and 
the number of fatalities in these conflicts was only slightly lower than in 
conflicts with State-involvement according to the available statistical data: 
Marie Allanson, Erik Melander and Lotta Themnér, ‘Organized violence, 1989— 
2016’ (2017) 54 JPR 574, 575-79, for all data of the Uppsala Conflict Data 
Program see <http://ucdp.uu.se/> accessed 20 November 2017; see also: Heike 
Krieger, ‘Where States Fail, Non-State Actors Rise? Inducing Compliance with 
International Humanitarian Law in Areas of Limited Statehood’ in Heike 
Krieger (ed), Inducing Compliance with International Humanitarian Law: 
Lessons from the African Great Lakes Region (CUP 2014) 504 (hereafter 
Krieger, ‘Where States Fail, Non-State Actors Rise?’). 
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As exemplified by the contributions to this volume, the challenges posed 
to IHL and its subsequent implementation by such conflicts are manifold. 
The increase in armed activities by non-State actors is widely, and rightly 
so, regarded as a dangerous phenomenon, which might require adaptations 
to IHL. This volume endeavoured to examine if and how such a 
development in the law has taken or could take place. Can the rules and 
principles of IHL be adapted to the challenges of modern armed conflict in 
a legitimate manner, or are they too rigid, frozen in a state that seems 
unreasonable under contemporary conditions? 


B. The Research so far 


This volume sought to expand upon the insights that the research of 
Collaborative Research Centre 700 ‘Governance in areas of limited 
statehood’ (Sonderforschungsbereich — SFB) generated, in particular the 
groundwork laid by Project C8 on ‘Security Governance’ and ‘Legitimacy 
and Law-Making’ in IHL.4 

Ensuring compliance with IHL has always been challenging. The need 
for international criminal tribunals, the International Criminal Court, and 
potentially a regional African court,> which prosecute at least the main 
perpetrators of grave international crimes, is testament to this. In areas in 
which a State’s actual power to enforce its law and provide security for the 
population is fragile or even non-existent, ensuring compliance with IHL 
by all actors involved becomes even more of a challenge.® 


3 See eg Antonio Cassese, ‘States: Rise and Decline of the Primary Subjects of 
the International Community’ in Bardo Fassbender and Anne Peters (eds), The 
Oxford Handbook of the History of International Law (OUP 2014) 49, 69. 

4 This research took place in the first funding period from 2010 to 2013 on 
‘Security Governance and International Law: Humanitarian Governance in 
Areas of Limited Statehood’ and in the second period from 2014 to 2017 on 
‘Legitimacy and Law-Making in International Humanitarian Law’. 


5 See Balingene Kahombo, Africa within the Justice System of the International 
Criminal Court: the Need for a Reform (KFG Working Paper Series No. 2, 
2016). 

6 Cf also Robert Kolb, Jus in Bello: Le droit international des conflits armés, (2nd 


edn, Helbing Lichtenhahn 2009) 494-96 (hereafter Kolb, Jus in Bello). 
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Traditionally, States considered armed non-State actors within their 
borders an entirely domestic affair, i.e. rebels to be dealt with as traitors.’ 
While States’ internal law still regards them as such, their number, 
persistence and influence has risen starkly,® which indicates that responses 
beyond repressive (military) action by States and beyond (international) 
criminal prosecution for breaches of IHL’ may be necessary from an IHL 
point of view.!° Project C8 focused in particular on the Great Lakes Region 
of Africa, which in part exhibits the traits of an area of limited statehood, in 
order to explore whether IHL is effective in such areas and how its 
implementation could be enhanced.!! A central result of this project and the 
SFB’s research more generally was that a rule’s prospects for compliance 
improve significantly if the rule is regarded as legitimate.!* Even non-State 
actors who seemingly engage in casual violence against civilians can 
usually be understood as rational actors.'* To remain legitimate, and thus 
effective, the law might therefore have to develop to meet new challenges.'4 


7 Lassa F. L. Oppenheim, International Law: A Treatise, vol. Il: War and 
Neutrality (3rd edn, Longmans, Green and co. 1921) 76, para 59; for the caution 
exercised by States when drafting CA 3 and AP II see Raphael Schafer, ‘A 
History of Division(s): A Critical Assessment of the Law of Non-International 
Armed Conflict’ in this volume 43. 

8 Cf Sven Chojnacki and Zeljko Branovic, ‘New Modes of Security: The Violent 
Making and Unmaking of Governance in War-Torn Areas of Limited Statehood’ 
in Thomas Risse (ed), Governance Without a State? Policies and Politics in 
Areas of Limited Statehood (Columbia University Press 2011) 89. 

9 Reed M. Wood, ‘Understanding strategic motives for violence against civilians 
during civil conflict? in Heike Krieger (ed), Inducing Compliance with 
International Humanitarian Law: Lessons from the African Great Lakes Region 
(CUP 2014) 13, 41 (hereafter Wood, ‘Understanding strategic motives for 
violence’); Krieger, ‘Where States Fail, Non-State Actors Rise?’ (n 2) 535-40. 

10 This is not to say that the threat of repressive action, such as criminal 
prosecution, serves no purpose. It may be one of the reasons that induces a party 
to an armed conflict to comply: Krieger, ‘Where States Fail, Non-State Actors 
Rise?’ (n 2) 550-51: non-coercive instruments may work best under a ‘shadow 
of hierarchy’. 

11 Heike Krieger, ‘Introduction’ in Heike Krieger (ed), Inducing Compliance with 
International Humanitarian Law: Lessons from the African Great Lakes Region 
(CUP 2014) 1. 

12 Krieger, ‘Where States Fail, Non-State Actors Rise?’ (n 2) 504. 

13 Ibid, 518-20; Wood, ‘Understanding strategic motives for violence’ (n 9) 43. 

14 Concerning the challenges posed by asymmetrical warfare, cf: Heike Krieger, 
‘Deutschland im asymmetrischen Konflikt: Grenzen der Anwendung 
militärischer Gewalt gegen Talibankampfer in Afghanistan’ in Dieter 
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C. The Development of Law in Theory and Practice 


In order to scrutinise the need for and the possibilities of a development of 
IHL with regard to areas of limited statehood, in particular two topical 
subjects were discussed in this volume. First, it was debated whether IHL 
provides for a legal basis for detention in NIACs,'> and, secondly, it was 
discussed how IIL reacts to risks to investments emanating from armed 
conflicts. The contributions strove to shed light on these practical legal 
issues in a manner that is also historically and theoretically informed. 


I. Detention in Non-International Armed Conflicts 


IHL does not provide for an express authorisation for detention in NIACs. 
Seemingly unimpressed by this state of affairs, in practice, detention in 
NIACs is commonplace.'® How IHL deals with that phenomenon is 
therefore of considerable importance and was the subject of various 
contributions. Must and can existing rules and principles be legitimately 
developed through interpretation? Do new rules have to be created de lege 
ferenda or is the law as it stands adequate? Does international law authorise 
detention or do States have to enact domestic legislation for that purpose in 
order to comply with the requirement for a legal basis imposed by IHRL? 
Do non-State actors enjoy the authority to detain? 

What is to be done if a legal rule seems normatively necessary, but, at 
first glance at least, no relevant legal material can be located, is a general 
question of legal theory that is of particular importance for IHL. Often, such 
a Situation is framed as the existence of a normative gap and it is suggested 


Weingärtner (ed), Die Bundeswehr als Armee im Einsatz: Entwicklungen im 
nationalen und internationalen Recht (Nomos 2010) 39, 59. 

15 For an overview of the issue, see: Marco Sassoli, ‘Internment’ in Frauke 
Lachenmann and Rüdiger Wolfrum (eds), The Law of Armed Conflict and the 
Use of Force (OUP 2017) 568, 574-75, paras 25-30. 

16 Geneva Academy (ed), Reactions to Norms: Armed Groups and the Protection 
of Civilians, Policy Briefing No. 1 (2014) 63-68 <https://www.geneva-acad- 
emy.ch/joom-latools-files/docman-files/Publications/Policy%20Briefing/Gene- 
va%20Academy%20Policy%20Brief- 
ing%201_ Amed%20Groups%20and%20the%20Protec- 
tion%200f%20Civilians_April%202014.pdf> accessed 20 November 2017. 
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that there is a need to fill it.” In addition to explicit analogies,'* highly 
indeterminate treaty provisions like the Martens Clause in Art. 1 (2) AP I,'° 
and general concepts or principles such as military necessity’ may play a 
role in addressing such situations.”! 

Constructing a legal basis for detention in NIACs through existing treaty 
law, customary law or general principles appears to be far from easy. The 
existence of such a legal basis has been debated intensively in recent times. 


17 Jörg Kammerhofer, “Gaps, the Nuclear Weapons Advisory Opinion and the 
Structure of International Legal Argument between Theory and Practice, (2009) 
80 BYIL 333, 354 et seq; Ulrich Fastenrath, Lücken im Völkerrecht (Duncker 
Humblot 1991) 15 et seq. 

18 See Kevin J. Heller, ‘The Use and Abuse of Analogy in IHL’ in Jens D. Ohlin, 
Theoretical Boundaries of Armed Conflict and Human Rights (CUP 2016) 232 
(hereafter Heller, ‘Use and Abuse of Analogy’). 

19 See Katja Schéberl and Linus Mihrel, ‘Sunken Vessel or Blooming Flower? 
Lotus, Permission and Restrictions within International Humanitarian Law’ in 
this volume 59 (hereafter Schéberl and Mihrel, ‘Sunken Vessel or Blooming 
Flowe?’). 

20 Arguing in favour of the principle as an independent constraint on military 
activities: ICRC, Interpretive Guidance on the Notion of Direct Participation in 
Hostilities under International Humanitarian Law (ICRC 2009), 78-82 
(hereafter ICRC, Direct Participation); Etienne Henry, Le Principe de nécessité 
militaire: Histoire et actualité d’une norme fondamentale du droit international 
humanitaire (Pedone 2016), 623-80 (hereafter Henry, Nécessité militaire); for 
critique, see: W. Hays Parks, ‘Part IX of the ICRC “Direct Participation in 
Hostilities” Study: No Mandate, No Expertise, and Legally Incorrect’ (2010) 42 
JILP 769, 829 (hereafter Parks, ‘No Mandate’); in turn, for a defence see: Nils 
Melzer, ‘Keeping the Balance Between Military Necessity and Humanity: A 
Response to Four Critiques of the ICRC’s Interpretive Guidance on the Notion 
of Direct Participation in Hostilities’, (2010) 42 JILP 831, 892 et seq (hereinafter 
Melzer, ‘Keeping the Balance’). 

21 See Schéber! and Mihrel, ‘Sunken Vessel or Blooming Flower’ (n 19), who find 
insufficient support for military necessity as an independent principle, but 
consider the Martens Clause to provide that something which is not explicitly 
prohibited by IHL is not ipso facto permitted. 
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In contrast to some scholars,”? but also States? and the ICRC,” Manuel 
Brunner, Vincent Widdig, and Matthias Lippold’> — whose contribution 
unfortunately is not a part of this volume —*, found that the most persuasive 
arguments speak in favour of the conclusion that IHL currently does not 
authorise detention in NIACs.”’ Katja Schéberl and Linus Miihrel found 
this to be the currently prevailing view in international legal discourse. 

For States and international organisations that are bound to human rights 
requiring a legal basis, this finding (only) leads to the need for them to 
create a legal basis. This basis can either be found in their domestic law, or 
— as Matthias Lippold considered,’ in accordance with the UK Supreme 
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See most recently: Daragh Murray, ‘Non-State Armed Groups, Detention 
Authority in Non-International Armed Conflict, and the Coherence of 
International Law: Searching for a Way Forward’ (2017) 30 LJIL 435, 446-49 
(hereafter Murray, ‘Detention in NIAC’). 

For the Obama Administration’s position, which derives authority to detain, 
inter alia, from CA 3, see: Naz K. Modirzadeh, ‘Folk International Law: 9/11 
Lawyering and the Transformation of the Law of Armed Conflict to Human 
Rights Policy and Human Rights Law to War Governance’ in Jens D. Ohlin (ed), 
Theoretical Boundaries of Armed Conflict and Human Rights (CUP 2016) 193, 
217, fn 53 (hereafter Modirzadeh, ‘Folk International Law’); but cf Lawrence 
Hill-Cawthorne, Detention in Non-International Armed Conflict (OUP 2016) 72 
considering US practice to be ambiguous (hereafter Hill-Cawthorne, Detention 
in NIAC). 

ICRC, Internment in Armed Conflict: Basic Rules and Challenges (Opinion 
Paper 2014) 7-8 <https://www.icrc.org/en/download/file/3223/security-deten- 
tion-position-paper-icrc-11-2014.pdf> accessed 20 November 2017 (hereafter 
ICRC, Internment in Armed Conflict). 

LLM (NYU), Doctoral Researcher at the Institute for Public International and 
European Law of the Georg-August-University Gottingen. 

See Matthias Lippold, ‘Between Humanization and Humanitarization? 
Detention in Armed Conflicts and the European Convention on Human Rights’ 
(2016) 76 Za6RV 53, 92-93 (hereafter Lippold, ‘Between Humanization and 
Humanitarization?’). 

See in the same vein: Hill-Cawthorne, Detention in NIAC (n 23) 71 et seq, while 
taking into account the UK Government’s recent expression of opinio juris in 
the case of Serdar Mohammed. 

See on this: Lippold, ‘Between Humanization and Humanitarization?’ (n 26) 80, 
91 et seq. 
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Court’s judgment in Serdar Mohammed”? and the ICRC*° — in Security 
Council resolutions explicitly or implicitly authorising detention. Further 
specifications concerning the conditions and limits of detention might then 
be supplied by applicable IHRL.*! Non-State actors, who are not bound by 
human rights enshrined in treaties, are thereby either left unbound, or, if 
considered bound to a customary rule prohibiting arbitrary detention,” 
unable to comply with that rule’s requirement to detain only when there is 
a legal basis.*? But binding non-State actors in some manner would seem 
desirable to further IHL’s aim of protecting the individual.*4 


II. The Protection of Investment in Times of Armed Conflict 


Dorota Banaszewska — whose contribution unfortunately is not a part of this 
volume —*® drew attention to the fact that not only the relationship between 
IHL and IHRL can pose a challenge, but also the one between IHL and IIL, 
which may seem strained by the need to apply in situations of armed 
conflict. Due diligence obligations, for example under a ‘full protection and 
security’ standard, may require a State to do everything feasible to protect 
investments. A pivotal question in that regard is which role IHL should play 
in determining the protection and security owed to the investor. IHL might 
seem better suited for supplying standards appropriate to the situation of 
armed conflict, but it should not allow States to discard their IIL obligations 
at will. 

Ira Ryk-Lakhman Aharonovich complemented this analysis by shedding 
light on the categorisation of tangible investments as military objectives. 


29 Abd Ali Hameed Al-Waheed (Appellant) v Ministry of Defence (Respondent) and 
Serdar Mohammed (Respondent) v Ministry of Defence (Appellant) [2017] 
UKSC 2, Lord Sumption (with whom Lady Hale agrees), paras 18-30 (hereafter 
Serdar Mohammed). 

30 ICRC, Internment in Armed Conflict (n 24) 8. 

31 Cf Serdar Mohammed (n 29), paras 90 et seq. 

32 On this controversy, see: Andrew Clapham, ‘Focusing on Armed Non-State 
Actors’ in Andrew Clapham and Paola Gaeta (eds), The Oxford Handbook of 
International Law in Armed Conflict (OUP 2014) 766, 786 et seq (hereafter 
Clapham, ‘Focusing on Armed NSAs’); as well as the contribution by Widdig, 
‘Detention by Organised Armed Groups’ (n 1). 

33 Hill-Cawthorne, Detention in NIAC (n 23) 217-22. 

34 For a proposal, see: Hill-Cawthorne, Detention in NIAC (n 23) 225 et seq; see 
also Widdig, ‘Detention by Organised Armed Groups’ (n 1). 

35 Legal advisor working for the Council of Europe in Paris. 
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Dual-use and revenue-generating targets proved to be the most contentious. 
The due diligence duty imposed by IIL may at times be at odds with the 
requirements of IHL in this regard. Any norm conflict would have to be 
resolved by the /ex specialis rule on a case-by-case basis. 

Charlotte Liilf analysed the protection provided by IHL in situations of 
occupation, in particular with regard to the occupations of parts of Ukraine 
in 2014 and of Iraq in 2003. Art. 43 Hague Regulations and Art. 64 GC IV 
generally require the occupying power to respect the laws of the occupied 
territory, and BITs of the occupied State may be interpreted to constitute 
such laws. Under certain conditions, the occupying power may, however, 
make necessary changes to these laws, mainly in order to safeguard its own 
security and the well-being of the population in the occupied territory. 
While the impetus of IHL can insofar be understood to be ‘conservationist’ 
— protecting the status quo as far as possible —, the exception clauses have, 
in the past, been interpreted in a manner that may qualify as very liberal, for 
example when the US initiated major changes to Iraq’s economy. 


D. The ‘Nature’ of International Humanitarian Law 


In the discussion of these practical issues, the more theoretical question 
concerning the permissive or restrictive ‘nature’ of IHL proved to be of 
considerable significance. The question whether the effect, or purpose, of 
IHL is to restrict States’ options, or to permit them to make use of additional 
ones, is frequently termed as pertaining to the ‘nature’ of IHL. It is often 
understood to have an influence on how gaps may or may not be filled. Pia 
Hesse observed that the Lotus case — the classical starting point for a 
discussion of the ‘nature’ of international law in general — might be ill- 
suited for answering this question, since it rather coordinates States’ 
exercise of jurisdiction, and has no direct impact on a characterisation or 
interpretation of IHL. Like Anton O. Petrov, Katja Schéberl and Linus 
Miihrel found IHL to be generally restrictive, serving to restrict States’ 
freedom in times of armed conflict. 

The terms ‘restrictive’ and ‘permissive’ themselves are relative in nature. 
The categorisation of IHL may accordingly depend on the perspective 
taken, and might therefore offer more than one answer. IHL may in fact 
both enable and restrict States’ conduct.*° 


36 Cf Jens D. Ohlin, ‘Introduction: The Inescapble Collision’ in Jens D. Ohlin (ed), 
Theoretical Boundaries of Armed Conflict and Human Rights (CUP 2016) 1, 1. 
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IHL and the institutional practice surrounding it can be understood as 
governance. According to the definition developed in the SFB, governance 
denotes ‘institutionalized modes of social coordination to produce and 
implement collectively binding rules, and/or to provide collective goods’ 7” 
The contributions of this volume have shown that IHL’s governance 
function, the social coordination that IHL is meant to make possible and the 
collective good modern IHL is meant to provide, serves two purposes. 

On the one hand, by producing and implementing binding rules, IHL 
seeks to provide security to individuals, combatants and civilians alike — but 
of course to different degrees. It aims to protect them from the consequences 
of armed conflict that are not militarily necessary.** This is the humanitarian 
aspect of IHL, which is clearly reflected in its historical origins.°? 

On the other hand, bearing in mind that IHL allows for encroaching on 
individuals’ interests in ways otherwise inconceivable under IHRL,* its 
function can also be understood as enabling States’ armed forces to conduct 
warfare in an effective manner.*! The legal prohibition of Art. 2 (4) UN- 
Charter embodies the aspiration that inter-State war should not break out. 


37 Tanja Börzel et al, ‘Governance in Areas of Limited Statehood: Conceptual 
Clarifications and Major Contributions of the Handbook’ in Tanja Bérzel et al 
(eds), The Oxford Handbook of Governance and Limited Statehood (OUP 2018) 
6 


38 For the shift of the purpose of the laws of war from honour and chivalry to 
humanitarian concerns, see: Robert Kolb, ‘The Protection of the Individual in 
Times of War and Peace’ in Bardo Fassbender and Anne Peters (eds), The 
Oxford Handbook of the History of International Law (OUP 2014) 317 at 321 et 
seq (hereafter Kolb, ‘Protection of the Individual’); compare Silja Véneky, 
‘Francis Lieber (1798 — 1872)’ in Bardo Fassbender and Anne Peters (eds), The 
Oxford Handbook of the History of International Law (OUP 2014) 1137, 1139- 
40, who would already ascribe it to Lieber; for an even later date (after AP I and 
in the 1990s), see Amanda Alexander, ‘A Short History of International 
Humanitarian Law’ (2015) 26 EJIL 109 (hereafter Alexander, ‘Short History of 
IHL’). 

39 See eg Frits Karlshoven, ‘History of international humanitarian law treaty- 
making’ in Rain Liivoja and Tim McCormack (eds), Routledge Handbook of the 
Law of Armed Conflict (Routledge 2016) 33, 34 et seq. 

40 For example, collateral damage under Art. 57 (5) (b) AP I. 

41 Cf Raphael Schäfer’s contribution for the war-legitimising effect of IHL; also 
concerning the disciplinary effect of IHL: Eyal Benvenisti and Amichai Cohen, 
‘War is Governance: Explaining the Logic of the Laws of War From a Principal- 
Agent Perspective’ (2014) 112 Michigan Law Review 1363, 1367 et seq. 
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Likewise, the domestic law of States prohibits internal strife.4? IHL 
embodies the realisation that peace may collapse despite our best efforts at 
preserving it. 

The jus in bello thus cannot become a jus contra bellum by rendering the 
conduct of hostilities impossible. Once an armed conflict exists, IHL allows 
States to fight it effectively to a degree that would not be possible under 
IHRL, but that is limited nonetheless. To speak in Lotus terms, restrictions 
on States’ sovereign independence, which is in itself a principle of 
international law,*? are not presumed, but based on the positive provisions 
of IHRL.“ IHL in turn offers States greater freedom to wage war. Non- 
State actors have so far not been understood as beneficiaries of that 
function. 


E. How to Approach Non-State Actors 


Since the involvement of non-State actors forms a significant part of 
modern armed conflict, particularly in areas of limited statehood, IHL needs 
to respond and maybe adapt to this situation. To this end, two aspects 
should be taken into account when considering (the need for) a development 
of IHL: military necessity and capacity from non-State actors’ point of view 
(1.) as well as their self-interest in complying with IHL. The latter can be 
engaged by creating incentives for compliance by non-State actors as 
groups (2.) and by individual fighters (3.). 


42 A jus contra bellum internum does not exist (yet) as a distinct rule of 
international law: Claus Kreß, ‘Review Essay on Emily Crawford, The 
Treatment of Combatants and Insurgents under the Law of Armed 
Conflict/Anthony Cullen, The Concept of Non-International Armed Conflict in 
International Humanitarian Law/Noam Lubell, Extraterritorial Use of Force 
against Non-State Actors/Sandesh Sivakumaran, The Law of Non-International 
Armed Conflict’ (2012) 83 BYIL 145, 159. 

43 Samantha Besson, ‘Sovereignty’ in Rüdiger Wolfrum (ed), MPEPIL, vol. IX 
(OUP 2012) 366, 378 et seq, paras 85-89, 114-17. 

44 Hill-Cawthorne, Detention in NIAC (n 23) 66-67; Heller, ‘Use and Abuse of 
Analogy’ (n 18) 285. 

45 Murray, ‘Detention in NIAC’ (n 22) 456. 
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I. Take into Account their Situation, in Particular their Military Necessities 


As with States’ armed forces, rules that seek to attract compliance by non- 
State actors must also take into account the non-State actors’ situation; in 
particular, their capacity to comply with certain rules.*° This may mean 
taking into account the resources available to a specific non-State actor,“ 
but also military necessity seen from the non-State actor’s point of view. 
An example from the law of IAC may illustrate this: interpreting a rule like 
Article 4 A (2) GC III so as to require an irregular fighter (belonging to an 
IAC party) to be exceedingly easy to spot from afar will certainly not attract 
compliance, as it does not sufficiently take into account the operational 
pressures exerted on this specific aspect of warfare.** This was recognised 
in Art. 44 AP I, which, ‘owing to the nature of the hostilities’, adjusts the 
obligation and requires only to openly carry one’s arms.*? IHL likewise 
does not require non-State actors to wear a uniform.” 

Similarly, as noted by Vincent Widdig, the lack of a basis for non-State 
actors to detain might have adverse consequences for individuals, 
combatants and civilians alike, who might not be captured, but killed or 
treated inhumanely.°*! By giving non-State actors no practical choice but to 
violate the law, IHL loses relevance to them.*? This is mirrored by the 
emphasis IIL puts on due diligence obligations for States in armed conflict, 
which acknowledges that even the capacity of States to ensure certain 
results can be limited. 


46 Anton Petrov, ‘Non-State Actors and Law of Armed Conflict Revisited: 
Enforcing International Law through Domestic Engagement’ (2014) 19 JCSL 
279, 281, 293-94 (hereafter Petrov, ‘NSAs and LOAC’). 

47 Cf Art. 5 AP II: ‘within the limits of their capabilities’; Sandesh Sivakumaran, 
The Law of Non-International Armed Conflict (OUP 2012) 295-96 (hereafter 
Sivakumaran, Law of NIAC). 

48 For such an interpretation in the British Military Manual of 1958, see: Emily 
Crawford, ‘From Inter-state and Symmetric to Intra-state and Asymmetric: 
Changing Methods of Warfare and the Law of Armed Conflict in the 100 Years 
Since World War One’ (2014) 17 YbIHL 95, 104-6 (hereafter Crawford, ‘LOAC 
since WWI’). 

49 Ibid. 

50 Petrov, ‘NSAs and LOAC’ (n 46) 290, 292-93. 

51 Cf Murray, ‘Detention in NIAC’ (n 22) 450-451; Anthea Roberts and Sandesh 
Sivakumaran, ‘Lawmaking by Nonstate Actors: Engaging Armed Groups in the 
Creation of International Humanitarian Law’ (2012) 38 Yale J. Int’l L. 107. 

52 Cf Clapham, ‘Focusing on Armed NSAs’ (n 32) 769. 
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Finally, in terms of capacity, it should not be forgotten that knowledge 
of the law is a precondition for compliance.5 Providing training in IHL for 
non-State actors, as done by the ICRC and Geneva Call,“ is therefore of 
considerable importance. 

Taking into account such considerations, of course, does not mean that 
they will prevail in determining what the law provides for or ought to 
provide for.°> Taking into account the military necessities of parties to the 
conflict must not lead to an unreflected race to the point where ‘anything 
goes’. A case in point is the temptation to compensate military inferiority 
by actions violating IHL that exploit the other side’s adherence to this body 
of law, which may at times be observed in some non-State actors.°° Taking 
operational needs into account cannot mean a return to the doctrine of 
Kriegsraison, which allows for any and all action required by military 
necessity. 

As many rules of modern IHL show, military necessity is and will remain 
an important aspect of the law of armed conflict, but so will humanitarian 
concerns. Being too ‘responsive’ to the needs of non-State actors in 
particular might dilute established standards without actually improving 
compliance,*’ and might thus also damage IHL’s legitimacy. For example, 
a group’s capacity to control the actions of its fighters might often be 
problematic in practice.** But this cannot absolve the group and its leaders 
from responsibility for crimes committed, or lower legal standards. After 
all, asymmetry has always been a hallmark of NIAC.°? 

Likewise, when considering taking into account non-State actor views 
and practices, it should not be forgotten that, especially in areas of limited 
statehood, non-State actors may thrive which endanger human rights. They 


53 Petrov, ‘NSAs and LOAC’ (n 46) 281. 

54 For the ICRC see: Steven R. Ratner, ‘Law Promotion Beyond Law Talk: The 
Red Cross, Persuasion, and the Laws of War’ (2011) 22 EJIL 459. 

55 Cf Sandesh Sivakumaran, ‘How to Improve upon the Faulty Legal Regime of 
Internal Armed Conflict’ in Antonio Cassese (ed), Realizing Utopia: The Future 
of International Law (OUP 2012) 525, 534. 

56 Crawford, ‘LOAC since WWI’ (n 48) 108-9; Petrov, ‘NSAs and LOAC’ (n 46) 
289-90; Robin Geiß, ‘Asymmetric conflict structures’ (2006) 88 IRRC 757, 758. 

57 Cf James T. Johnson, ‘The Ethics of Insurgency’ (2017) 31 Ethics & 
International Affairs 367, 381-82 (hereafter Johnson, ‘The Ethics of 
Insurgency’); Petrov, ‘NSAs and LOAC’ (n 46) 303. 

58 Johnson, ‘The Ethics of Insurgency’ (n 57) 372; Krieger, ‘Where States Fail, 
Non-State Actors Rise?’ (n 2) 509. 

59 Petrov, ‘NSAs and LOAC’ (n 46) 290. 


228 


How International Humanitarian Law is Shaped to Meet the Challenges 


may fill a governance gap left by the territorial State and disregard well- 
established human rights standards or turn against other States and their 
populations — effective governance by actors willing and able is a vital 
precondition for human rights protection after all.°° 


II. Create Incentives for the Non-State Actor as a Group 


Historically and in addition to general humanitarian motives, a principal 
reason for the development of and compliance with IHL has been self- 
interest.°! Reciprocity, the mutual abstention from violations which benefits 
both sides’ protected persons, has long been recognised as one of the driving 
forces behind compliance.” Not alienating the enemy more than necessary 
to ensure a more sustainable peace, better operational effectiveness, or 
simply an interest in not destroying more than necessary the spoils of war, 
have proven to be other factors of self-interest of warring parties which lead 
to better protection for the individual.“ In addition to such self-interest, 
which still serves as a meaningful rationale to justify IHL,“* IHL may by 


60 Cf John C. Dehn, ‘Whither International Martial Law? Human Rights as Sword 
and Shield in Ineffectively Governed Territory’ in Jens D. Ohlin (ed), 
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315, 340-42, 347. 
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Practice’ in Georg Nolte (ed), Treaties and Subsequent Practice (OUP 2013) 
133, 137; Thomas Forster, ‘International humanitarian law’s old questions and 
new perspectives: On what law has got to do with armed conflict’ (2017) 98 
IRRC 995 (hereafter: Forster, ‘IHL’s old questions and new perspectives’). 

62 For this, as well as the separate legal question of belligerent reprisals, see: Shane 
Darcy, ‘Reciprocity and reprisals’ in Rain Liivoja and Tim McCormack (eds), 
Routledge Handbook of the Law of Armed Conflict (Routledge 2016) 492, 492 
et seq; Petrov, ‘NSAs and LOAC’ (n 46) 285-86, 304-5; see generally: Bruno 
Simma, ‘Reciprocity’ in Riidiger Wolfrum (ed), MPEPIL, vol. XIII (OUP 2012) 
651. 
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Bergsmo and Tianying Song (eds), Military Self-Interest in Accountability for 
Core International Crimes (Torkel Opsahl 2015) 1, 14 et seq, enumerating in a 
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now be so entrenched in States’ militaries as to be effective qua 
internalisation.* For many non-State actors, compliance cannot be 
expected in that manner. 

As Lars Miiller and Vincent Widdig emphasised, improving IHL’s input 
legitimacy for non-State actors by involving them in the law-making 
process in some form could be a method to encourage compliance.® This 
has been actively pursued by the NGO Geneva Call, which has successfully 
been engaging with non-State actors, encouraging them to sign ‘Deeds of 
Commitment’ to IHL, providing support to comply with them, and 
monitoring compliance.®” Here, just like with States, self-interest can 
further compliance with IHL.68 Recently, the Brussels Court of Appeal took 
note of the Deed of Commitment signed by the PKK and their intent to 
abide by IHL; this happened in the context of determining whether the 
group had the necessary degree of organisation to be a party to a NIAC in 
the sense of the Tadic test, and, thus, not count as ‘terrorists’ under Belgian 
domestic law.® Shared self-interest might also be used to conclude ‘special 
agreements’ in the sense of CA 3 between States and non-State actors that 
clarify and reinforce the applicable legal framework.” 

By committing to the observance of IHL in one form or another, non- 
State actors may seek to benefit from others’ reciprocal commitments — for 
example, if connected to a certain population that is in its interest to 
protect — or, just like States, they might seek political legitimacy and 
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68 Krieger, ‘Where States Fail, Non-State Actors Rise?’ (n 2) 520-31. 

69 Cour d’appel de Bruxelles, Arrét a charge de X et al, No. 2017/2911 
(14 September 2017). 

70 Petrov, ‘NSAs and LOAC’ (n 46) 298, 312. 


230 


How International Humanitarian Law is Shaped to Meet the Challenges 


operational effectiveness by complying with IHL.”! In this context, 
symbolic validation is an important feature. Deeds of Commitment, signed 
in Geneva City Hall’s Alabama Hall (where the First GC was signed in 
1864), and with the Government of the Republic and Canton of Geneva 
acting as custodian of the Deeds, might do more to improve a group’s 
compliance with IHL than a direct change in the law-making process, which 
States are bound to vigorously oppose in any case.” 

Nonetheless, exploring the practice of non-State actors in armed conflict, 
to a certain extent mirroring the ICRC customary law study, might be a 
worthwhile endeavour.” Besides the already mentioned risk of hereby 
diluting IHL standards,” it remains to be seen if one non-State actor would 
feel bound to the practice of another.’> 


II. Create Incentives for Individual Fighters 


Another important idea to improve compliance by non-State actors is to 
grant their fighters some form of immunity for their participation in the 
hostilities equivalent to combatant immunity.”° However, the gains in 
compliance that may be achieved from this might be more than offset by 


71 Krieger, ‘Where States Fail, Non-State Actors Rise?’ (n 2); Clapham, ‘Focusing 
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in James Crawford and Martti Koskenniemi (eds), The Cambridge Companion 
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the loss in incentive not to take up arms in the first place.” In any case, a 
customary rule granting combatant immunity to fighters of well-organised 
armed groups complying with IHL certainly does not exist yet.’* When 
considering granting non-State actors’ fighters such immunity to improve 
compliance with IHL, it may be a separate issue whether this immunity 
should be extended to the leadership. Similar to a prosecution for the crime 
of aggression for a serious violation of the prohibition of using inter-State 
force,” it could — depending on the particular circumstances — be advisable 
to retain the possibility to sanction the persons primarily responsible for 
breaking the internal peace of a State.8 Under the law as it stands, amnesties 
are a policy choice that States can and should consider.®! Art. 6 (5) AP II 
encourages States to grant amnesties, as should the toll the civilian 
population is likely to bear if the conflict continues, because there is no 
incentive for non-State actors to stop it®*. Considering compliance with IHL 
as a mitigating factor in treason charges might be another option.*? 

The peace process in Columbia, which at the time of writing is still 
ongoing, is an example of amnesties being part of a settlement.** But, it also 
highlights that many details need to be worked out for such amnesties to be 
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perceived as legitimate.*° Grave breaches of IHL certainly constitute a legal 
red line. 


F. States, Courts, Scholars and the Development of International 
Humanitarian Law 


Both, detention and the protection of investment in armed conflicts, are far 
from being abstract academic subjects. Dorota Banaszewska’s, Charlotte 
Liilf’s and Ira Ryk-Lakhman Aharonovitch’s contributions showed this 
concerning the topic of investment protection. Hannah Dénges”*° 
contribution, which unfortunately could not become a part of this volume, 
exemplified this most clearly for the subject of detention: even 
peacekeeping operations detain persons who can be directly affected by the 
legal constraints, or a lack thereof. The reality on the ground tends to spawn 
challenges that had not been conceived of when the rules were initially 
devised. The attempt to establish a detention regime that conforms to rule- 
of-law standards can meet severe difficulties in practice. However, such 
challenges may also exert pressure on the law and relevant actors to step up 
to the occasion and develop a framework which allows for reasonable 
solutions to the practical problems that arise. 

As Raphael Schäfer found in his contribution, legal development, in 
particular changes in the laws of armed conflict, has generally been gradual 
and evolutionary in the past, not abrupt and revolutionary. While in some 
instances, States have proactively regulated warfare — the treaty 
prohibitions of asphyxiating or deleterious gases*’ and the prohibition of 
laser weapons’? seem to be the only examples so far —, most changes in IHL 
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interpretative uncertainty: Thilo Marauhn, ‘The Prohibition to Use Chemical 
Weapons’ (2014) 17 YbIHL 25, 28 et seq. 
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have been reactive, attempting to adapt the law to ‘the new realities of 
warfare’ .®° 

Since 9/11, many proposed adaptations to the restrictions imposed on 
States by IHL as well as IHRL, have aimed at granting States greater 
freedom to meet new challenges.” As noted above, legitimate 
interpretations need to take into account all legally relevant reasons, 
including the will and practice of States. Overemphasising deference to 
States, though, may in certain situations lead to the creation of mere ‘folk 
international humanitarian law’, i.e. ‘a set of concepts spoken and 
interpreted by a broad range of actors to provide a loose moral restraint on 
the organized use of lethal force’.°! The approach of US administrations to 
IHL since 9/11 at least in part seems to resemble such a categorisation. As 
Charlotte Lülf notes in her contribution, in addition to international courts 
and tribunals, as far as they have jurisdiction, the responsibility to 
effectively hold States to reasonable interpretations of their competences 
and obligations under IHL falls first and foremost to other States in the 
international community, which should choose not to recognise excessive 
claims. The work of scholars may likewise play a role in this discourse. 

If the discourse on how to interpret and apply IHL were left solely to 
military institutions, the demands of military necessity would likely be 
given too much weight at times.°” While auto-interpretation by States is sure 
to remain a decisive part of IHL in the near future, the contestation of their 


89 Crawford, ‘LOAC since WWI (n 48) 106; Robin Gei and Andreas 
Zimmermann, ‘The International Committee of the Red Cross: A Unique Actor 
in the Field of International Humanitarian Law Creation and Progressive 
Development’ in Robin Geif et al (eds), Humanizing the Laws of War: The Red 
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interpretations by other States and scholars is likewise an important feature 
of international law as a decentralised legal order.” Indeed, interpretations 
advanced by scholars can contribute to adapting established IHL rules to 
specific situations; the issuance of expert manuals that seek to restate the 
lex lata for the contingencies of naval, air, cyber, and soon, space warfare,” 
or the ICRC’s customary law study,’ speak to the relevance attached to 
such an enterprise. 

The exact requirements of the law will, of course, remain subject to 
controversial debate in many cases. But it is certainly advisable to adhere 
to the methodological standards established in international law; even 
though, their nature and requirements may in themselves be subject to 
controversy. One should avoid the urge to fill perceived lacunae in the law 
using a methodology that could be wielded too freely, since in different 
hands it might produce vastly diverging results.” For example, the use of 
analogy, a methodological device well-known to many domestic legal 
orders, is rarely advanced or accepted in international law as an argument. 
Most recently, its post-9/11 use to seek an expansion of the legal options of 
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the US in its ‘War on Terror’, also as regards detention in NIACs, showed 
clearly the potential implications of such a development.®* 

Since questions of methodology are always questions of competence, 
anyone interpreting and applying IHL must take into account his or her 
position in the law-making process. An interpretation too detached from the 
interpretative constraints of State will and practice might be rejected in 
practice. The resistance to the Interpretive Guidance on the Notion of Direct 
Participation in Hostilities under International Humanitarian Law advanced 
by the ICRC in 2009% and even its customary law study! is a case in point. 
Regarding the latter, the theoretical question of what counts as State 
practice and opinio juris, and how such material should be evaluated formed 
a decisive part of the critique by States and scholars.!°! 

It has also been noted that interpreters should be wary of too uncritically 
equating an expansion of the law with progress.!° Scholarly attempts at 
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Kellenberger, President, International Committee of the Red Cross, Regarding 
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‘pushing’ for certain rules to rapidly become accepted as custom despite 
clear resistance by States! seem unlikely to be successful. However, 
clinging to a very restrictive interpretation of States’ will in spite of a 
glaring need to interpret the law in a manner that allows for resolving issues 
that arise in practice might similarly delegitimise the law. Legitimate 
interpretations that provide reasonable solutions to legal problems require 
taking into account all interpretative aspects provided for in the VCLT, such 
as a rule’s object and purpose, its effectiveness and systematic 
considerations. However, legal practice shows that certain marks of 
authority may compensate for a lack of adherence to the rules of 
interpretation reflected in the VCLT. For example, the Pictet Commentaries 
to the four 1949 Geneva Conventions, written a decade prior to the adoption 
of the VCLT, emphasized subjective aspects of interpretation rather than 
objective ones, i.e. they relied heavily on the travaux préparatoires and the 
circumstances of the treaties’ conclusion (the ‘spirit of the time’). 
Nevertheless, the commentaries were widely taken into account in legal 
practice by reference to their authority'™ and established a basis for many 
concepts which are widely accepted today in IHL as well as in international 
criminal law. !° 

When reflecting on their profession, and in particular when attempting to 
apply indeterminate legal concepts to the challenges of contemporary times, 
lawyers should bear in mind not only their own role in the law-making 
process, but also the purpose and limits of the law they interpret. The 
increased input-legitimacy of being mandated to study State practice or 
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interpret the law — enjoyed to some degree by the ICRC —! increases the 
significance that a contribution might have in legal discourse, but is 
certainly not determinative of it.!°’ States may yet reject its 
interpretations.!°* While certainly not free to devise new solutions from 
scratch — unless labelled de lege ferenda —, interpreters cannot be restricted 
to only that which has already been thought. If that were the case, no 
development save by treaty amendment or compellingly clear State practice 
would be possible. It is also legal scholars’ task to devise possible solutions 
to new challenges by employing legal methodology.!°? Maybe it is one of 
the enduring lessons of Lotus that, in doing so, the burden of argumentation 
rests on them. Yet, the existence of abstract terms and general clauses in 
IHL treaties, in particular the Martens Clause,'!? and the existence of 
diverse aspects relevant for interpretation in the VCLT, show that the law 
is meant to regulate even situations unthought-of before, as well as respond 
to new challenges. 

Interpretive proposals de lege lata as well as proposals de lege ferenda 
which aim to adapt the law to new challenges, must take into account not 
only humanitarian concerns, but also the demands of effective warfare if 
they seek to make an impact.!!! This also includes the need for obtaining as 
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much legal certainty as possible. Members of armed forces, who manage 
high levels of factual uncertainty in fulfilling their tasks,!'? have a keen 
interest in knowing precisely what the law requires from them so as not to 
become liable to disciplinary sanctions or criminal prosecution.!!3 
Considering the dynamic nature of warfare, military personnel applying the 
law will often, and legitimately so, enjoy discretion in making bona fide 
decisions on the ground.''* These are structural cornerstones of IHL that 
cannot be spirited away: IHL is not only intended to protect the individual, 
but also to enable States to wage armed conflicts effectively. Any 
expectations that IHL will abolish suffering completely and at the same time 
attract perfect compliance will necessarily be disappointed. But attempts to 
interpret IHL in a manner that would unreasonably relax existing 
restrictions on warfare to the detriment of the protection of individuals 
should likewise be disappointed. 

During the first conference of the SFB Project C8 in 2011, Robert 
Cryer!!5 aptly described this state of affairs and the sometimes seemingly 
excessive expectations towards IHL in the following manner: ‘International 
Law isn’t Mommy. It’s not going to make everything all right’. But the 
aspiration that the law can make a contribution, and lead to reasonable 
solutions legitimately adapted to new challenges, should not be 
abandoned.!'° It is our hope that this volume makes a small contribution to 
that endeavour. 
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